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THE NEW WORLD HEALTH ORGANIZATION 
By R. SHARP * 


The signing of the Constitution for a World Health Organization, on 
22 July 1946 in New York City, is likely to be a landmark in the history 
of international codperation for public health and medicine. At this 
ceremony the representatives of sixty-one nations affirmed their intention 
of bringing all inter-governmental health action under the aegis of a 
single agency which, it is hoped, will soon embrace the entire family of 
states. The new ‘‘Magna Carta’’ of health envisages an organization far 
wider in scope and function than any previous undertaking in this sphere 
of international collaboration. Still more significant is the new approach 
to the problem of disease embodied in the WHO Constitution—an approach 
which takes full cognizance of the revolutionary advances of the past decade 


in preventive and curative medicine. 

The steps leading to the International Health Conference at Hunter 
College last summer constitute equally a landmark in the development of 
the United Nations system. The idea of creating a new world-wide health 
agency had its inception at the San Francisco Conference. At the in- 
stance of the Brazilian and Chinese delegations a resolution was unani- 
mously adopted requesting the United Nations to call as soon as possible 
a conference with this end in view. The following February the Economic 
and Social Council initiated action to this effeet by establishing a Technical 
Preparatory Committee of Experts to formulate draft constitutional 
proposals for the new organization and instructing the Seecretary-General 
to convene an International Health Conference in New York not later than 
20 June. WHO, when it comes into being, will therefore be ‘‘the first- 
born child’’ of the United Nations in the sense of Article 62 of the Charter; 
and once WHO is brought into formal relationship with the UN, it will be 
the first ‘‘specialized agency’’ to materialize as a result of direct UN 
sponsorship. 

In the birth of WHO there was a further innovation. For the first time 
since the end of hostilities against the Axis representatives of neutral and 
ex-enemy states were permitted not only to participate in a meeting held 
under official United Nations auspices but also to affix their signatures to 
the formal instruments adopted by the Conference. Sixteen countries not 
members of the UN were invited to send observers to Hunter College and 


*Chairman, Department of Government, College of the City of New York. The 
opinions expressed in this article are those of the author in his private capacity and not 
as a staff official of the International Health Conference or as Administrative Consultant 
to the Interim Commission of WHO. 
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thirteen of them accepted.t| There were also present observers from the 
Allied Control Authorities for Germany, Japan, and Korea, as well as 
from seven inter-governmental organizations namely FAO, ILO, PICAO, 
UNESCO, UNRRA, the Office international d’Hygiétne publique, the Pan- 
American Sanitary Bureau, and from three private organizations namely 
the League of Red Cross Societies, the World Federation of Trade Unions, 
and the Rockefeller Foundation. These observers, together with voting 
delegations from all the then fifty-one members of UN, made up the largest 
and most representative gathering of public health officials ever to as- 
semble under the same roof. All the world but Spain took part (or was 
invited to take part) in the historic meeting. 

In addition to the Constitution of WHO three other instruments were 
signed at the conclusion of the Conference: the Final Act, an Arrangement 
for the immediate establishment of an Interim Commission, and a Protocol 
providing for the gradual liquidation of the Office international d’Hygiéne 
publique.? In accordance with Chapter XIX of the WHO Constitution 
the latter will come into force as soon as twenty-six states members of the 
United Nations formally accept the instrument.’ Under the Arrangement 
setting up the Interim Commission, the inaugural session of the World 
Health Assembly (the general policy-determining organ of WHO) must 
be convened not later than six months after the Constitution becomes 
effective. 

Pending the establishment of the permanent Organization, the Interim 
Commission is instructed by the Arrangement to formulate detailed plans 
for its initial administrative set-up and working program.* The Commis- 
sion is also entrusted with the task of expediting the transfer of the fune- 
tions of the League of Nations Health Organization, the Office, and the 


1 Countries accepting were: Albania, Austria, Bulgaria, Eire, Finland, Hungary, Ice- 
land, Italy, Portugal, Siam, Sweden, Switzerland, and Transjordan. Only Afghanistan, 
Rumania, and Yemen failed to respond. 

2The Final Act, WHO Constitution, and Arrangement were signed on behalf of 
sixty-one states; the Protocol on behalf of sixty. Among the signatories to all four 
instruments were the U.S.S.R., Byelorussia, and the Ukraine—subject to subsequent 
approval. 

3 By 1 June 1947 fourteen states had indicated acceptance: China and the United 
Kingdom (by signature without reservation as to approval), and Albania, Canada, 
Ethiopia, Iran, Italy, Liberia, Netherlands, New Zealand, Saudi Arabia, Switzerland, 
Syria, and Transjordan (by deposit of instruments of acceptance with the Secretary- 
General of the United Nations). 

4 The Commission consists of ‘‘eighteen states entitled to designate persons to serve 
on it,’’ these states having been elected by the Conference. They are: Australia, 
Brazil, Canada, China, Egypt, France, India, Liberia, Mexico, Netherlands, Norway, 
Peru, Ukraine, United Kingdom, United States, U.S.S.R., Venezuela, and Yugoslavia. 
In making the selection the Conference gave special regard to the desirability of a 
broad geographical representation, particularly since the members of the Interim Com- 
mission are expected to act collectively for all the signatories to the WHO Constitution. 
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UNRRA Health Division, as well as the initiation of negotiations with the 
Pan-American Sanitary organization looking toward its eventual merger 
with WHO. The Interim Commission has established its headquarters 
office in New York (Empire State Building) and a working center in the 
Palais des Nations at Geneva. 

At its first session in New York (July 1946) the Commission appointed 
Dr. Brock Chisholm, formerly Canadian Deputy Minister of Health and an 
internationally known psychiatrist, as its Executive Secretary. A small 
technical and administrative staff was promptly assembled, consisting 
largely of personnel transferred from the League Health Section, the 
Office, and the UNRRA Health Division. Desirous of avoiding any break 
in the continuity of international health codperation, the Commission, at 
its second and third sessions in Geneva (November 1946 and March-April 
1947), set up a number of expert committees to develop programs of 
disease control and biological standardization work and to draft proposals 
for revising existing International Sanitary Conventions. Early in 1947 
the responsibility for continuing through the year the peace-time phases 
of the UNRRA program of emergency assistance to the health services of 
of war-devastated European countries, Ethiopia, and China was assumed 
by the Commission’s staff, a grant of $1,500,000 from UNRRA funds being 
made for this purpose. Other committees of the Commission are now 
actively engaged in the initiation of negotiations with a view to the eventual 
conelusion by WHO of codperative agreements with the United Nations 
and with those specialized agencies (ILO, FAO, UNESCO, and ICAO) 
whose activities overlap the field of WHO’s competence. When the World 
Health Assembly meets, probably during the early part of 1948, the transi- 
tion to the permanent Organization should accordingly be effected with a 
minimum of lost motion. 


The Central Institutional Structure of WHO 


‘ b 


If the United Nations may be considered the ‘‘constitutional father’ 
of WHO, the League of Nations Health Organization is clearly its ‘‘organic 
erandfather.’’ The Report of the Technical Preparatory Committee of 
Experts, which served as ‘‘the bible’’ for the deliberations of the Interna- 
tional Health Conference, borrowed extensively from the experience of 
the League in health matters.° It will be recalled that the health work of 


5 This Report is reproduced in the Journal of the Economic and Social Council, No. 
13, 22 May 1946. The Technical Preparatory Committee consisted of sixteen public 
health experts designated by the Council from the following countries: Argentina, 
Belgium, Brazil, Canada, China, Czechoslovakia, Egypt, France, Greece, India, Mexico, 
Norway, Poland, United Kingdom, United States, and Yugoslavia. The U.S.S.R. was 
invited to send an expert but did not do so. Representatives of the Office, the League 
Health Organization, UNRRA, and the Pan-American Sanitary Bureau attend the ses- 
sions of the Committee in a consultative capacity. The Committee met in Paris for 
three weeks during March-April 1946. 
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the League was conducted by means of three principal bodies: (1) a Gen- 
eral Advisory Health Council, whose functions were entrusted to the 
Permanent Committee of the Office, (2) a Standing Health Committee of 
twelve medical experts, and (3) the Health Section of the Geneva Secre- 
tariat. Flanking these three bodies was a cluster of expert commissions 
and committees set up as circumstances required to study and report on 
methods of coping with specific diseases and miscellaneous health prob- 
lems. The Advisory Council met annually as a central planning and 
policy body while the Health Committee, convening four times a year, 
supervised the work of the Secretariat and the expert committees. 

In the new agency these three organs substantially reappear in expanded 
form as the World Health Assembly, the Executive Board, and the Secre- 
tariat, respectively.” As the general policy-determining organ of WHO, 
the Health Assembly is given the specific functions of appointing the 
Director-General, approving the budget, electing the Executive Board, 
sponsoring special health conferences, establishing technical committees, 
making recommendations to Member states, and adopting conventions and 
regulations on a wide variety of subjects.® 

While the Executive Board is analogous in size and function to the 
Standing Health Committee of the League, the expert character of its 
membership is less firmly assured. The Board will ‘‘consist of eighteen 
(member states) for over- 


99 


persons designated by as many Members 
lapping terms of three years. Such states will be chosen by the Health 
Assembly, due account being taken ef the desirability of ‘‘an equitable 
geographic distribution.’’ While the persons designated by these eighteen 
states ‘‘should be technically qualified in the field of health,’’ they will 
serve as government representatives and not as experts in their personal 
capacities. As such, they may be changed at the will of the appointing 
vovernments.® 


6 Accounts of the League’s activities in the health field may be found in Mander, L. 
A., Foundations of Modern World Society, Stanford, 1941, Chap. I; Davis, H. E., ed., 
Pioneers in World Order. New York, 1944, pp. 193-208 (by Frank G. Boudreau); de 
Huszar, G. B., ed., Persistent International Issues, New York, 1947, Chap. 4 (by George 
K. Strode) ; and Winslow, C. FE. A., ‘‘ International Organization for Health,’’ in Report 
of the Commission to Study the Organization for Peace, New York, 1944. 

7 Art. 9 of the WHO Constitution. The Technical Preparatory Committee proposed 
‘‘Conference’’ as the name for the deliberative organ of WHO—a term which would 
have better conformed to the terminology employed in similar UN specialized agencies; 
curiously enough, the delegates at Hunter College insisted on adopting the term 
‘‘Assembly’’ because, in their view, it connoted a more representative type of organ. 

8 Arts. 13, 14, 18. The provisions dealing with conventions and regulations are dis- 
cussed below. 

9 Arts. 24-25. A proposal introduced by the Ukraine to have the ‘‘ Big Five’’ perma- 
nently represented on the Board received the support of only one other delegation. 
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Some difference of opinion developed in the Conference regarding the 
powers of the Board. The United States delegation sponsored an amend- 
ment to the Paris Draft Proposals which would have in effect limited the 
Board’s role to that of a ‘‘standing committee’’ of the Assembly. This 
amendment, seconded by Canada, China, and a number of other delega- 
tions, met with strong opposition from the Soviet and many European and 
Latin-American representatives. Accordingly, in the final text of the 
Constitution, not only is the Board designated as ‘‘the exeeutive organ of 
the Health Assembly,’’ but it is authorized to submit program-proposals 
on its own initiative, to convene special conferences, to establish standing 
committees, and ‘‘to take emergency measures within the functions and 
financial resources of the Organization to deal with events requiring im- 
mediate action.’’ The Board, in addition, nominates the Director-General 
to the Assembly and submits to the Assembly recommendations regarding 
his budget. The Constitution further stipulates that the Director-General 
shall be ‘‘subject to the authority of the Board’’ when exercising his 
duties as ‘‘chief technical and administrative officer of the Organization.’’ 

It is apparent that in a fairly wide sphere of activity the functions of 
the Assembly and Board will overlap. Although this overlapping of 
authority has the virtue of flexibility it may possibly give rise to some 
friction and confusion. Moreover, the Board’s broad powers of supervi- 
sion over the Director-General could be so exercised as to compel him to 
secure its prior consent not merely to the appointment of staff but to eur- 
rent decisions on organizational and technical matters. To be sure, no 
such tight control is likely to develop, but the fact remains that the execu- 
tive head of the Organization may find himself in a position where he may 
be obliged to consult the Board far more often than will be found con- 
sistent with vigorous and progressive administration. The ‘‘doctors’’ at 
Hunter College, not unlike certain American judges and constitutional 
lawyers, evinced a marked aversion to ‘‘executive discretion.’’ 

There is little that is novel in the provisions of the WHO Constitution 
dealing with the permanent Secretariat, which will comprise ‘‘the Direetor- 
General and such technical and administrative staff as the Organization 
may require’’ (Art. 30). The Paris Draft proposed a five year term for 
the Director-General but the Conference wisely left to the Health Assembly 
the power to fix the tenure and other conditions of his appointment. The 
conditions governing the selection of staff substantially duplicate the pro- 
visions of Art. 101 of the United Nations Charter, the parentage of which, 
incidentally, may be traced back through the UNESCO and FAO Con- 
stitutions to the practice of the League and the ILO. Individual integrity, 
efficiency, and competence are laid down as ‘‘the paramount consideration 
in the employment of staff,’’ with due regard also the importance of its 
recruitment ‘‘on as wide a geographical basis as possible’’ (Arts. 35-37). 
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Controversial Features of the WHO Constitution 


There were two major areas of dispute in the framing of WHO’s funda- 
mental charter. These had to do (1) with the basis of membership in 
the Organization and (2) with arrangements for operations at the regional 
level. 

(1) Membership. The note of universality recurred time and again in 
the discussion of the conditions which should govern admission to member- 
ship in WHO. ‘‘Germs know no frontiers,’’ ‘‘health is indivisible’’ and 
‘‘oerms carry no passports’’—these were the action slogans of the Con- 
ference. Every delegation readily approved the general principle that 
‘‘membership in the Organization shall be open to all States’’ (Art. 3). 
Nor was there any appreciable dissent from the view that those neutral and 
ex-enemy states invited to send observers to the Conference should be 
permitted to become members merely by acepting the Constitution (pro- 
vided such acceptance is effected before the first session of the World 
Health Assembly).1° Political considerations nevertheless intruded when 
it came to determining the requirement for the admission of states not 
represented at the Conference. It was the Spanish question that precipi- 
tated the controversy—and the closest vote taken during the entire 
Conference. 

Here the point at issue, concretely, was whether the Health Assembly 
should be granted power to approve applications for membership by 
a simple majority or a two-thirds vote. The three Soviet delegations 
vehemently argued in favor of the latter provision, and the Legal 
Committee incorporated this view in its Report to the full Conference. 
However, when the Conference in plenary session proceeded to consider 
the Report, the Chilean delegate moved an amendment providing for simple 
majority action by the Health Assembly on future membership applica- 
tions. This amendment was supported with lavish oratory by a solid 
Latin-American bloe, effectively aided by Canada. The Canadian delegate 
explained in moving terms the position of the advocates of easy admission : 
‘*We cannot afford to have gaps in the fence against disease; and any 
country, no matter what its political attitudes or affiliations are, can be a 
serious detriment to the effectiveness of the World Health Organization if 
it is left outside. It is important that health should be regarded as a 
world-wide question, quite independent of political attitudes in any country 
in the world.’’ 

The chief of the U.S.S.R. delegation led the onslaught on the Chilean 
amendment. Its purpose, in his opinion, was clearly to ‘‘open the doors to 
Spain’’; but there ‘‘are other countries. What about Japan? What about 
Germany? ... Our charter does not have in view separate states. It 


10 Art. 5. States members of the United Nations are not bound by this time restric- 
tion (Art. 4). 
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has in view the World Health Organization. It is not written to preserve 
health in any particular state. . . . It is written to preserve health inter- 
nationally, in the whole world. . . . If Spain asks to become a member of 
this organization, I will be the first to accept such a request, but on condi- 
tion that this request be made by a democratic Spain.’’ Thus drawn, the 
issue provoked several hours of spirited argument before it was settled. 
The Chilean amendment was finally adopted by a vote of 25 to 22, the 
Ukraine insisted upon a roll call so that every delegation’s position might 
be on record. Aside from the Latin-American and Arab League states, 
which unanimously supported the amendment, only Canada and the 
Philippines cast their ballots with the majority. All the ‘‘Big Five’’ but 
China, which abstained, voted against the amendment. 

Associate Members. A second question affecting membership which gave 
rise to considerable debate concerned arrangements for the participation 
of dependencies, protectorates, and trust territories in the Organization. 
At the instance of the Chinese delegation, a proposal was introduced in the 
Legal Committee of the Conference for the admission as ‘‘associate mem- 
bers,’’ with all rights and privileges except voting and holding office, of all 
such territories ‘‘ineligible to separate membership in the United Nations, 
whose areas and populations are large enough, whose health problems are 
of world concern, and which have indigenous health administrations.”’ 
The United States countered with the suggestion that provision be made 
for direct relationships with these categories of territories ‘‘through special 
agreements with the responsible governments.’’ Still a third solution 
of the problem, brought forward by the United Kingdom and supported 
by France, Canada, Mexico, New Zealand, and South Africa (all but two 
of them states having colonies or mandates), would have limited the par- 
ticipation of non-self-governing territories to the regional branches of the 
Organization. 

As the discussion progressed, the United Kingdom delegation indicated 
its willingness to accept the principle of associate membership at the 
central level provided such members be limited in number to a fixed maxi- 
mum of twenty. China lent its support to this solution and agreed with 
the United States that participation by such territories in the central 
organs of WHO should require the consent of the governments responsible 
for the foreign relations of the territories concerned. 

After reference of the issue to a special drafting sub-committee, a 
generally acceptable formula was evolved. The text embodying this 
formula authorizes the Health Assembly by simple majority vote to admit 
to associate membership ‘‘territories or groups of territories which are not 
responsible for the conduct of their international relations’’ .. . ‘‘upon 
application on behalf of such territories or groups of territories by the 
Member or other authority having responsibility for their international 
relations.’’ The purpose of the revised wording was to make it possible for 
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trust territories, whether under single-power or United Nations administra- 
tion, to be admitted to WHO as associate members. As adopted the text 
leaves to the Health Assembly the discretionary duty of determining ‘‘the 
nature and extent of the rights and obligations of associate members.”’ 
But there is no constitutional limit on the number of such members. 

(2) Regional Arrangements. By far the most contentious question 
before the Conference was the problem of regionalism. The practical 
solution of this problem was complicated by reason of the existence of the 
Pan-American Sanitary organization and the vigorous support for its 
continued identity which came from the American Republics. Before the 
issue was ironed out, a special ‘‘harmonizing’’ subcommittee had to labor 
long and arduously in the search for a formula satisfactory both to the 
‘*federalists’’ and the ‘‘autonomists.”’ 

Spearheading the ‘‘bloc’’ which urged immediately and complete adsorp- 
tion of the PASB by WHO were the three Soviet delegations. Early in 
the debate they introduced a resolution which would have empowered the 
World Health Assembly, by unilateral act, to transform all existing re- 
gional inter-governmental health organizations into ‘‘regional committees 
subordinated to the World Health Organization.’’ No such drastie solu- 
tion as this was acceptable to the United States, let alone the Latin- 
Americans. The Peruvian delegate pointedly called attention to the fact 
that the Mexico City Conference of 1945 had resolved that the Pan-Ameri- 
ean Sanitary Bureau should continue to act as ‘‘the general codrdinating 
sanitary agency of the American Republics.’’ The PASB, in the view of 
the Latin-Americans, constituted the oldest and most successful example 
of international health coéperation—from which, incidentally, they have 
enjoyed substantial subsidies largely made possible by funds contributed 
to the PASB by the United States government. While the PASB should 
obviously work in the closest harmony with WHO, its operating autonomy 
must be preserved. 

As a concrete basis for discussion, a draft resolution was submitted by 
the Chairman of the United States delegation, Dr. Thomas Perran,™ to the 
effect that regional health agencies should be integrated or brought into 
relationship with WHO through special agreements providing either that 
such agencies be transformed into regional offices or that their facilities 
and services be utilized by WHO pending their progressive merger as 
circumstances permitted. Meanwhile, the PASB would be expressly recog- 
nized ‘‘as the appropriate body both to promote programs and under- 
takings among the American Republics on regional health problems of 
common interest in continuation of its present work and in harmony with 
the general policies of the World Health Organization, and in addition to 
act, when necessary, as the Regional Committee for the Organization.’’ 


11 Dr. Parran also served as President of the Conference. 
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Within six months after the coming into force of the WHO Constitution 
the Director-General would be directed to enter into negotiations with the 
appropriate authorities of PASB for the purpose of bringing it into formal 
relationship with WHO. 

To the Latin-American bloc this United States proposal appeared to 
provide adequate safeguards for the continuance of a quasi-autonomous 
status for the PASB. Various other delegations, among them China, the 
United Kingdom, and Norway, nevertheless pressed for an arrangement 
which would ensure its consolidation with WHO as rapidly as possible, 
and Egypt contended that the nascent health bureau of the Arab League 
should be given equal treatment in case the PASB were allowed to main- 
tain its identity. 

After prolonged argument the principle of ‘‘progressive and ultimate 
merger’’ was approved. Even so, the language embodying this principle 
is studiously vague and it may require tedious and complicated negotia- 
tions before consolidation is completely effected. Accordingly to the ‘‘har- 
monizing’’ formula the PASB and all other inter-governmental regional 
health organizations in existence prior to the signing of the WHO Constitu- 
tion are ‘‘in due course”’ to be ‘‘integrated with’’ (not into) the WHO. 
This integration will be effected ‘‘as soon as practicable through common 
action based on mutual consent of the competent authorities expressed 
through the organizations conecerned.’’?* Clearly a wide area of adjust- 
ment will be open to the negotiators as a result of these very elastic 
provisions. 

Once the future status of the Pan American Sanitary Bureau was re- 
solved, the other problems relating to arrangements for regional action 
were adjusted without too much difficulty. It was agreed that the Health 
Assembly might from time to time define the geographical areas in which 
it seemed desirable to establish regional committees and offices. With the 
consent of a majority of the Member states located within an area thus 
defined, the Assembly is authorized to set up a regional branch of WHO 
consisting (a) of a regional committee composed of representatives of all 
Members and Associate Members from the area, and (b) of a regional 
office to reserve as ‘‘the administrative organ’’ of the regional committee 
(Arts. 44-51). Non-self-governing territories within the region which have 
not been admitted to WHO as Associate Members may, with the consent 
of the controlling governments or authorities, participate in the regional 


12 Art. 53. The Interim Commission ran into certain snags in its initial conversa 
tions with the Pan American Sanitary Bureau, though there is no reason to suppose 
that, given a spirit of conciliation and good will on both sides, mutually satisfactory 
arrangements cannot eventually be worked out. The Twelfth Pan American Sanitary 
Conference at Caracas (January 1947), in authorizing the negotiation of a working 
agreement with WHO, took the position that the PASB should retain its present name 
with the subtitle ‘‘ Regional Office of the WHO.’’ 
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committee in such manner as may be determined by the Health Assembly 
after consultation with the governments or authorities concerned. 

The definition of the functions to be performed by a regional committee 
provoked some difference of opinion. The advocates of ‘‘centralization,’’ 
led by the United Kingdom and Soviet delegations, took the position that 
action by a regional committee should be ‘‘subject to the general au- 
thority’’ of the central policy-making organ of the Organization. This 
group was eventually persuaded to accept a milder statement to the effect 
that the regional committee should be designated as ‘‘an integral part of 
the Organization’’ in accordance with the Constitution (Art. 45). The 
attributions of the regional committee were nevertheless spelled out with 
some precision. These attributions will encompass: (a) intra-regional 
activities, including the determination of policies on ‘‘exelusively re- 
cional’’ matters, the supervision of the regional office, and the ealling 
of technical conferences on regional problems; (b) the tendering of 
advice to the central organization, including, in particular, the recom- 
mendation of additional regional appropriations by the regional Mem- 
bers of WHO ‘‘if the proportion of the central budget of the Organ- 
ization allotted to that region is insufficient for the carrying out of the 
regional functions’’; and (3) the exercise of any additional functions 
delegated to the committee by the Health Assembly, the Executive Board, 
or the Director-General (Art. 50). 

The final problem to be resolved was that of how the head of a regional 
office and its staff should be appointed. On one side various proposals were 
submitted which in effect would have given either to the Director-General 
or to the Executive Board the power to select the regional director. This 
procedure, it was observed by the Canadian delegate, would ‘‘ permit 
interchange of regional directors’? and ‘‘protect regional committees 
against undue political influence.’’ But because this arrangement was 
objectable to the Pan American bloc an intermediate solution was proposed 
whereby the Executive Board’s approval of the regional committee’s 
nomination would be necessary. In the end, on the suggestion of the 
United States and Mexico, it was decided that the appointment of the 
regional director should rest with the Board ‘‘in agreement with the 
Regional Committee’? (Art. 52). Under this formula the initiative in 
nominating a regional director will presumably be taken by the Board 
but the Regional Committee may force the Board to submit an alternative 
name (or names) if it objects to the original nomination. There is nothing 
in the Constitution to prevent the appointment of a regional director from 
outside the regional area in question, nor his subsequent assignment to 
another regional office or even to the central headquarters office, or vice 
versa. An analogous compromise was reached as to the appointment of the 
staffs of regional offices, with a similar alignment of views, the text adopted 
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providing for’their appointment ‘‘in a manner to be determined by agree- 
ment between the Director-General and the Regional Director.’’ ' 
Although the prolonged and often heated discussion of the regional 
issue did not yield complete unanimity the final solutions reflect the over- 
whelming opinion of the Conference that WHO should have world-wide 
paramountey in the future development of inter-governmental codperation 
on health problems. At the same time it was generally accepted that 
considerable freedom of action on regional matters should be left to re- 
gional units functioning as organic parts of the general organization. 
Accordingly the provisions dealing with regional arrangements in the 
WHO charter are more elaborate and detailed than are to be found in the 
basic instrument of any of the other specialized agencies to date. The 
successful operation of the WHO framework of central-regional relation- 
ships will obviously depend upon the wisdom and skill with which the 
leadership of the Organization utilizes its policy-shaping and administra- 
tive prerogatives. At the least the plan should make for a much more 
effective coordination of effort in the international health field than here- 
tofore especially since there will henceforth be only one inter-governmental 
agency of global scope with general jurisdiction over health matters. 


The Ambit of WHO Activity 


The architects of the WHO Consitution were not content merely to carry 
forward the not inconsiderable accomplishments of previous undertakings 
in public health involving international collaboration. On the contrary, 
their conception of the field of action which WHO should encompass was 
a broad and progressive one. Ir the Preamble of the charter health is 
defined not negatively as the absence of disease or infirmity but positively 
as ‘fa state of complete physical, mental, and social well-being,’’ the enjoy- 
ment of which is ‘‘one of the fundamental rights of every human being 
without distinction of race, religion, political belief, economie or social 
condition.’’ The attainment ‘‘by all peoples of the highest possible level 
of health,’’ is set forth as the over-all objective of the Organization." 

Among the fundamental principles upon which an effective international 
health program should be based the ‘‘healthy development of the child,”’ 
in order that he may ‘‘live harmoniously in changing total environ- 
ment,’’ has an important place in the WHO charter. The introduction 


13 Art. 538. Only the Arab states, Paraguay, and the Dominican Republic refused to 
cast their votes for adoption of the two compromise formulas governing the appointment 
of regional directors and regional staffs. 

14 Art. 1. The Draft Proposals submitted by the Technical Preparatory Committee 
listed seven different ways by which this broad aim might be furthered, but the Con- 
ference Committee on Scope and Functions felt that there would be a signal advantage, 
from the psychological standpoint, if a single, all-inclusive objective were put forward 
at the beginning of the Constitution. 
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of psychiatric techniques into public educational systems is clearly im- 
plied by this statement. The Preamble of the Constitution further rec- 
ognizes that the realization of high levels of health the world over may 
have a vital bearing on the quest for peace and security and to this end 
‘the extension to all peoples of the benefits of medical, psychological, and 
related knowledge’’ will be sought in every practicable manner. It was 
also the consensus at Hunter College that the only effective means of con- 
trolling the international spread of pestilential disease in our day is to 
strengthen national health services everywhere, because the glaringly low 
standards of sanitation and hygiene which still prevail over two-thirds 
of the globe constitute ‘‘a common danger’’ to all peoples. For the eradi- 
eation of communicable disease, it must be attacked at the source. The 
older techniques of quarantine, while still necessary, were considered no 
longer adequate for an age in which air transport may carry bubonic 
plague or typhus fever to the ends of the earth in a few hours. 

Such are the basic concepts underlying the formulation of WHO’s aims 
and purposes. It cannot be denied that they are ambitious and sweeping 
in their implications. How are they to be implemented concretely? No 
more than its predecessors among international health agencies is WHO 
endowed with independent legislative or executive power. The positive 
obligations assumed by its Members are limited indeed. Aside from agree- 
ing to contribute to its annual budget whatever quota is set by the Health 
Assembly no participating state is constitutionally bound to do more than 
(a) submit to the Organization an annual report ‘‘on the action taken and 
progress achieved in improving the health of its people,’’ including meas- 
ures it may have put into effect with respect to recommendations, conven- 
tions, agreements, and regulations adopted by the Assembly; and (b) 
communicate promptly such statistical and epidemiological information as 
may be requested by that body (Arts. 61-65). Although these obligations 
admittedly represent some advance beyond the pre-war stage of interna- 
tional health organization, their net effectiveness will be conditioned by 
the impact of comparative analysis, research, publicity, and demonstration 
upon national health policies. 

In realistic terms it may be said that WHO will be able to move toward 
its central objective only insofar as it can prod governments and private 
groups to provide services and initiate programs they might not otherwise 
undertake. The financial and technical resources essential to its work 
will be forthcoming only in the degree that Member states, chiefly a few 
of the richer ones, are willing to supply them. During the earlier phases 
of its life the new Organization will probably not have either the means 
or the authority to conduct extensive field activities comparable to those 
of an advanced national health administration though such developments 
may come later. The role of WHO will be primarily that of a catalytic 


agent. 
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It is within this context that the various functions conferred upon the 
Organization by its Constitution should be assessed. For convenience, 
these functions may be grouped as follows: (1) administrative and codrdi- 
native, (2) technical and research services, (3) informational, (4) assist- 
ance and promotion, and (5) quasi-legislative. 

(1) Administrative and codrdinative. In the language of its Consti- 
tution WHO is designated as the ‘‘directing and codrdinating authority 
on international health work.’’ Specifically it will administer the duties 
previously assigned to the Office international d’Hygiéne publique, and 
since 1944 to UNRRA, by existing international sanitary conventions. As 
a continuing part of this task the permanent staff and expert committees 
of WHO will have the obligation of formulating draft proposals for uni- 
fying, strengthening, and extending such conventions, concerning which 
more will be said below. Secondly the Constitution enjoins the Organiza- 
tion to establish codperative relations with other organizations, both inter- 
and non-governmental, international and national, which are concerned 
with any phase of WHO’s work.’* All of this implies that international 
cooperation for health cannot effectively be conducted today, so to speak, 
‘‘functional isolation’’ from the surrounding social and economic environ- 
ment. It is wisely recognized that WHO will need to collaborate closely 
with cognate ‘‘specialized agencies,’’ such as ILO, FAO, UNESCO, and 
ICAO, not only in order to deal effectively with ‘‘borderland’’ problems 
like industrial hygiene, health insurance, nutrition, rural hygiene, re- 
search in the biological and physical sciences, and the sanitary aspects of 
aerial navigation, but also with a view to minimizing as far as possible 
duplheation of effort and jurisdictional friction. This will be equally true 
of the relations of WHO with various commissions of the Economie and 
Soeial Council, notably the Social, Narcotic Drugs, Population, and Sta- 
tistical Commissions, as well as with the Trusteeship Council and the re- 
cently created International Children’s Emergency Fund.'* Some of these 
cooperative arrangements will doubtless be spelled out more fully in 
formal agreements concluded between WHO and the United Nations and 
other specialized agencies. 


15 Arts. 70 and 71, as part of the Chapter entitled ‘‘ Relations with Other Organiza 

tions,’’ stipulate that any formal agreements entered into with other inter-governmental 
agencies shall be subject to approval by a two-thirds vote of the Health Assembly. 
Consultative arrangements with non-governmental agencies, on the other hand, may be 
worked out at the staff level, although, in the case of national organizations, the consent 
of the government concerned must be obtained. 
16 In the enumeration of ‘‘Functions’’ in Article 2 of the Constitution, reference is 
made three times to ‘‘codperation with other specialized agencies where necessary.’’ 
Arrangements have already been initiated by the Interim Commission for the setting 
up of joint WHO-ILO expert committees on industrial hygiene and medical care and 
a similarly constituted joint WHO-FAO committee on nutrition. 
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(2) Technical and research services. Under this head a variety of ac- 
tivities are envisaged. First and most immediate is the continuation of 
two services performed by the League Health Section: epidemiological in- 
telligence and the administration of work in biological standardization. 
The Geneva office of the Interim Commission has already taken over the 
publication of the Weekly Epidemiological Record formerly issued by the 
League, and provision has been made in the 1947 budget of the Commis- 
sion to maintain the pre-war system of grants-in-aid to the biological lab- 
oratories at Copenhagen and Hampstead (London). The Organization, 
onee firmly established, may, within the limits of its budgetary resources, 
establish such other statistical and research services as it considers appro- 
priate, undertake the technical work involved in the preparation of pro- 
posals for standardizing diagnostic procedures and revising as necessary 
the international nomenclature of diseases, causes of death, and public 
health practices, and assist in developing international standards with re- 
spect to food, biological and pharmaceutical products. 

A sharp division of opinion emerged at the Conference as to whether 
WHO should directly concern itself with health insurance. Although the 
importance of improving the quality of medical care available to low in- 
come groups was not challenged, certain delegations believed it unwise for 
the new Organization to get entangled in the highly explosive subject of 
‘state medicine.’? As a compromise the Constitution provides merely 
that WHO may ‘‘study and report on... administrative and social 
techniques affecting public health and medical care from preventive and 
curative points of view, including hospital and social security.’’?*7 Con- 
siderable caution will no doubt be exercised in launching any program of 
fact-finding and analysis in this field. 

(3) Informational. Not only can WHO, like its Geneva predecessor, do 
much to facilitate the international exchange of technical information, but 
its charter places special emphasis on popular health education. The de- 
velopment of ‘‘an informed public opinion among all peoples on matters 
of health’’ appears conspicuously in the impressive list of functions set 
forth in Chapter II of the Constitution. To this end an ambitious publi- 
cations program aimed at the general public is contemplated. In addi- 
tion—and potentially even more important—the radio and film are to be 
employed as instruments for explaining to the world’s population in simple 
and graphic terms the implications of preventive medicine and social hy- 
giene. These informal activities will be articulated closely with the over- 
all publie relations work of the United Nations Secretariat, particularly 
in the field of films and broadcasting. While opportunities for this kind 
of experimentation are almost unlimited, the long-range results will 


17 Art. 2 (p). Belgium, the Netherlands, and Sweden contended that health insurance 
properly belonged to the International Labor Organization. 
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obviously depend upon the extent to which the leadership of WHO sue- 
ceeds in mobilizing the resources of private as well as public groups in 
scores of countries for a concerted and vigorous attack on superstition and 
ignorance. 

(4) Assistance and promotion. Under these two rubrics the ambit of pos- 
sible operations is equally wide. The Organization is directed to furnish 
assistance to governments upon request for the strengthening of their health 
services—by giving technical advice, lending experts, and organizing field 
missions. In emergencies, such as the threat or outbreak of an epidemie, it 
may be called upon for whatever aid it can render within the limits of its 
facilities. The long and fruitful experience of the League and the Pan 
American Sanitary Bureau in furnishing assistance to countries whose 
health standards are backward affords a solid base upon which to build 
this type of work, embracing, inter alia, the sponsoring of fellowships, 
travel grants, and supervised study tours for public health personnel. 

The beneficiaries of technical aid are not confined to the governments of 
Member states. Whenever requested by the United Nations the Organi- 
zation is also directed to assist in improving health services for ‘‘the peoples 
of trust territories.’’ Since the source of such requests will presumably 
be the Trusteeship Council, the maintenance of close working relations be- 
tween it and the Health Organization should contribute materially to the 
development of the social welfare aspects of the trusteeship system.*® 

Over and beyond action in response to direct appeals for aid in specific 
situations the Organization is authorized to promote on its own initiative 
improved standards of teaching in the ‘‘health, medical, and related pro- 
fessions. Further, it is expected to foster the advancement of ‘‘ma- 
ternal and child health and welfare,’’ and, in codperation with such agen- 
cies as the ILO and FAO, it may participate in promotional efforts reaching 
into the broad domain of social legislation—housing, recreation, working 
conditions, the prevention of accidental (chiefly household) injuries, and 
related aspects of environmental hygiene. Finally, it may, in collabora- 
tion with UNESCO, undertake such activities as it deems advisable in 
the field of mental health, ‘‘especially those affecting the harmony of hu- 
man relations’’—and presumably calling for the encouragement of psy- 
chiatric methods in treating the ills of international society. 

(5) Quasi-legislative. Although WHO is not granted by its Consti- 
tution any legislative authority per se, it may nevertheless engage in three 
types of operations of a quasi-legislative character for which partial prece- 


18 Among the delegates at the Conference there was strong support for including spe 
cifie mention of ‘‘displaced persons’’ 
of assistance which might be requested by the United Nations. Because of the in- 
sistent opposition of the Soviet representatives, however, it was finally decided to adopt 
a more general phraseology referring to ‘‘special groups, such as the peoples of trust 
territories. ’’ 


in the section of the Constitution covering forms 
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dents exist in other fields of international organization, notably labor and 
civil aviation. The first of these quasi-legislative functions consists of 
formal recommendations which the Health Assembly may submit to Mem- 
ber governments ‘‘with respect to any matter within the competence of 
the Organization.’’'® The Paris Draft Proposals did not include any 
provision for recommendations, but the Conference, after some hesitancy, 
voted to accept the substance of a Belgian amendment to this effect, based 
largely upon the practice of the ILO during the last twenty-five years. 
There is one difference, however, between the WHO procedure as to ree- 
ommendations and that of the ILO: unlike the Members of the latter Or- 
ganization, the Members of WHO will not be constitutionally obligated 
to bring such proposals to the attention of their competent national au- 
thorities, within a specified period, for the purpose of making appropriate 
legislative or administrative arrangements for their application. An ex- 
plicit requirement covering this point was not believed to be necessary in 
the light of the obligation of every Member government to render an annual 
report to the Organization on the action taken not only in respect of 
recommendations but also as to conventions and regulations. 

The second type of quasi-legislative action includes conventions and 
agreements dealing with any matter within WHO’s jurisdiction. Such 
instruments, if approved by a two-thirds majority of the Health Assembly, 
become legally binding on a Member of the Organization ‘‘when accepted 
by it in accordance with its constitutional processes.’’ Concerning the 
obligation of Member states to effect such acceptance, a procedure closely 
resembling ILO practice was embodied in the WHO charter. Within 
eighteen months each Member must notify the Director-General of the ac- 
tion it has taken, and if it has not accepted the instrument in question it 
is required to ‘‘furnish a statement of the reasons for non-acceptance.’ 
Once the convention (or agreement) has been accepted, an annual report on 
its application must thereafter be made to WHO headquarters (Arts. 
19-20). 

The import of the foregoing provisions for the development of an ef- 
feetive international health code may be far-reaching. In the past, as the 
Report of the United States Delegation on the International Health Con- 
ference pertinently observes, it has been necessary for governments in- 
terested in a particular phase of international health legislation to convene 
special conferences for the purpose of formulating new or revised conven- 
tions. ‘‘Such conferences have been held at long and irregular intervals 
to deal only with particularly pressing problems,’’ with the result that 
‘sanitary conventions have remained unmodified for long periods during 
which scientific advance has often made their provisions archaie.’’?° In 


19 Art. 23. Such recommendations may be adopted by simple majority vote of the 
Assembly. 
20 Dept. of State Publication 2703, Conference Series 91, p. 16. 
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the future there will be a permanent mechanism through which steps can 
be taken periodically with a view to broadening the scope and strengthen- 
ing the provisions of world health law. This represents a distinct advance 
in international legislative technique for the health field. 

Still more significant are the provisions of the WHO charter governing 
regulations. By simple majority vote the Health Assembly is empowered 
to formulate regulations on five classes of subjects: 


sanitary and quarantine requirements ; 
nomenclatures as to diseases, causes of death, and public health 
practices ; 
standards as to diagnostic procedures for international use; 
standards affecting the safety, purity and potency of biological, 
pharmaceutical and similar products in international commerce; 
and the 
advertizing and labelling of such products. 
The range of this regulatory action was extended by the Conference 
beyond the Draft Proposals presented by the Technical Preparatory Com- 
mittee so as to include not merely ‘‘drugs in official pharmacopoeia and 
biological products,’’ but ‘‘similar products’? as well. Concurrently, 
‘*advertizing’’ was added to ‘‘labelling’’ in connection with the regulation 
of all such products in international trade.** 

On the enforceability of regulations the Conference accepted the com- 
paratively novel principle known as ‘‘contracting out.’’ Accordingly 
regulations voted by the Health Assembly become binding on all Member 
states which do not notify the Director-General of their rejection or reser- 
vations within the period stated in the notice given of the Assembly’s 
action (Art. 22). This procedure, which places on each Member the 
burden of declaring its refusal to accept a regulation, was the subject of 
warm debate. The Ukraine and Belgium spearheaded the opposition to 
what was branded ‘‘an infringement on sovereignty,’’ or, in milder terms, 
an arrangement by which a state might be bound ‘‘through oversight.’’ 
In the special subcommittee to which the question was referred, the pro- 
cedure for modifying the International Sanitary Convention for Aerial 
Navigation of 1933 was cited as a precedent, while certain delegates argued 
with some justification that the Chicago Convention on International Civil 
Aviation establishing ICAO contained comparable provisions.*? 

After the Ukraine had indicated its willingness to accept the proposed 
procedure provided its application ‘‘were limited, on a temporary basis 


21 Art. 21. On the other hand, the Conference yielded to the views of the Soviet and 
Latin-American delegations in refusing to include in the regulatory powers of WHO the 
prevention of the importation of products ‘‘not conforming to standards adopted by the 
Health Assembly. ’’ 

22 Under the 1933 Convention for Aerial Navigation, the Office international d’Hy- 
giéne publique could submit to the contracting parties a proposal of amendment sug- 
gested by any one of them and a government’s approval could either be expressly given 
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pending later positive action by governments,’’ to the employment of new 
techniques for controlling the international spread of disease, a number 
of complicated amendments were evolved by the subcommittee as sub- 
stitutes for the original proposal. In the end all of these were rejected and 
the original proposal was adopted by unanimous vote of the full Conference. 

The American government played a leading role in developing the 
‘contracting out’’ concept before the Technical Preparatory Committee. 
To quote again from the Report of the United States Delegation: ‘‘This 
was done in pursuance of a suggestion made in the Senate Foreign Rela- 
tions Committee that some way be found”’ [to permit the rapid application 
of new scientific techniques] ‘‘without requiring that Committee to con- 
sider highly specialized technical matters. It is felt that the mechanism 
incorporated in the Constitution can accomplish this result. In most cases 
it will only be necessary to modify existing domestic regulations, within 
the scope of the executive branch of the Government, to meet the require- 
ments of international health regulations. When more is required the 
Government can reserve its position pending necessary reference to 
Congress.’’ ** 

The WHO charter does not attempt to define in substantive terms the 
difference between a regulation and a convention (or an agreement). This 
lacuna may conceivably be a subject of dispute which may some day have 
to be referred for settlement to the International Court of Justice in pur- 
suance of Article 75 of the Constitution.** Nor is there any constitutional 
sanction in case a Member state is charged by another Member with 
failure to enforce an international regulation which has duly come into 
effect. The only way in which a Member may be penalized directly by the 
Organization for non-fulfilment of its obligations lies in the discretionary 
right of the Health Assembly to suspend the voting privileges and services 
to which such Member is entitled in the event it ‘‘fails to meet its financial 
obligations or in other exceptional cireumstances.’’** In the last analysis 


or implied ‘‘from the fact that it refrains from notifying the latter of any objections 
within twelve months.’’ The Chicago Civil Aviation Convention authorizes the Council 
of ICAO, by two-thirds vote, to adopt ‘‘annexes’’ (recommended international tech 
nical standards and practices) which become effective within three months, or such 
longer period as the Council may prescribe, ‘‘unless in the meantime a majority of the 
contracting States register their disapproval with the Council.’’ 

23 Work cited, p. 17. 

24 Article 76 provides further that the Organization, upon authorization by the Gen 
eral Assembly or in accordance with any agreement between WHO and the United Na- 
tions, may request the Court for an advisory opinion ‘‘on any legal question arising 
within the competence of the Constitution.’’ 

25 Art. 7. The point was made by the Canadian delegate that in the remote con- 
tingency of resort by a Member state to bacteriological warfare it would be essential to 
withhold from such Member epidemiological information which might reveal the effec- 
tiveness of its action. 
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the principal enforcement sanction in the hand of WHO will be the 
mutuality of interest of its Members in the world-wide observance of 
agreed minimum protective standards. 


WHO Within the United Nations System 


The Constitution of the World Health Organization bears the imprint 
of the United Nations specialized ageney pattern of inter-relationship 
more fully than is the case with the basie charter of any of the other fune- 
tional institutions thus far affiliated with the central UN machinery. The 
term ‘‘United Nations’’ occurs twenty-three times in the WHO charter 
and there are seven different references to the Seeretary-General. In the 
introduction to the Preamble the contracting states proclaim its basie 
principles to be ‘‘in conformity with the Charter of the United Nations,”’ 
and the Preamble closes with the declaration that they ‘‘hereby establish 
the World Health Organization as a specialized ageney of the United 
Nations.’’ 

Many of the procedural provisions of the Constitution were reproduced 
from the UN Charter with little variation. Two instances of this have 
been cited earlier in these pages—relative to the appointment and status 
of staff and the suspension of Members’ voting privileges. A further 
example is to be found in the section governing voting procedure in the 
Health Assembly and Executive Board. At the end of long and snarled 
discussion of this problem the Canadian delegation brought forward a 
compromise formula which was frankly lifted from Article 18 of the 
Charter. Thus in WHO such questions as the adoption of conventions, the 
approval of formal agreements with the UN and other inter-governmental 
organizations, and amendments to the Constitution will require a two- 
thirds majority vote of the Members present and voting, whereas decisions 
on less fundamental matters, ‘‘including the determination of additional 
categories of questions to be decided by a two-thirds majority,’’ will need 
only a simple majority (Art. 60). Except for the absence of the ‘‘Big 
Five’’ veto, the provision of the WHO Constitution (Art. 73) governing 
the coming into force of amendments conforms to that laid down in Art. 
108 of the UN Charter for the ‘‘parent’’ organization. Again, while the 
WHO, like the UN, does not constitutionally recognize the right of mem- 
bers to withdraw from the Organization, the Health Conference, following 
the example set at San Francisco, inserted into the record of its proceed- 
ings a ‘declaratory statement’’ that ‘‘a Member is not bound to remain in 
the Organization if its rights and obligations as such are changed by an 
amendment to the Constitution in which it has not concurred and which it 
finds itself unable to accept.’’ 

It is further provided that the Secretary-General, or the United Nations 
in an organic sense, shall be consulted before the Health Assembly may 
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make certain procedural and organizational arrangements. Such con- 
sultation is mandatory with regard to fixing the date of the sessions of the 
Assembly (Art. 15), determining the location of the permanent adminis- 
trative seat of WHO (Art. 43), and preparing an agreement which will 
define the privileges and immunities to be accorded to the Organization 
by its Members (Art. 68). The procedure controlling entry into force of 
the Constitution, moreover, requires that each instrument of acceptance 
shall be deposited with the Secretary-General who in turn must register 
the Constitution in accordance with Art. 102 of the UN Charter and inform 
the states parties to it of the date it comes into force (Arts. 70, 81, and 82). 

On the substantive side the Health Assembly is specifically directed to 
consider any recommendations bearing on health made to the Organiza- 
tion by the UN General Assembly, the Economie and Social Council, the 
Security Council, or the Trusteeship Council, and to report to these bodies 
on the steps taken by WHO to give effect thereto (Art. 18, par. i). The 
obligation to report is reaffirmed in the next clause relating to the provi- 
sions of any agreement entered into by WHO with the Economic and 
Social Council in accordance with Art. 63 of the UN Charter (par. j), 
while Art. 69 makes it mandatory upon the Organization to conclude such 
an agreement. 

Clearly it is the intent of all these provisions that WHO shall function 
as one of the ‘‘planets’’ in the ‘‘solar’’ system of the United Nations. 
Even so, the founders of the Organization gave emphatic expression to 
their conviction that it must retain substantial operational autonomy. 
This point of view was notably reflected in the name they selected for the 
new institution, in the position they took as to the location of its permanent 
seat, and in the character of the agreement they had in mind for its af- 
filiation with the UN. 

Four different verbal combinations were considered for the name of the 
new organization. The United Kingdom and Australia, ardent apostles 
of ‘‘centralization,’’ urged that the phrase ‘‘United Nations’’ should 
appear in the title, either as ‘‘UNHO”’ or as ‘‘HOUN.’’ China, taking a 
contrary position, stressed the idea of universality conveyed by the term 
‘*World.’’ The Netherlands, in a move designed to satisfy both camps, 
suggested a cumbersome combination of wards: ‘‘United Nations World 
Health Organization’? (UNWHO). The vote on this proposal showed 
seventeen for and thirty against. Having thus rejected what amounted 
to a reductio ad absurdum, the Conference then adopted the simplest and 
shortest name as best symbolizing the new ‘‘world age’’ and expressing the 
conviction that ‘‘health is a fundamental heritage of all peoples.”’ 

When the question of permanent headquarters arose in committee, most 
of the European and Latin-American members went on record in favor 
of a European city, preferably Geneva or Paris. While it was admitted 
that certain administrative advantages would result from locating WHO 
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at the seat of the United Nations, special considerations weighed heavily 
against any decision which might bind the Organization a year or so later 
to establish its headquarters in the same place as the UN Secretariat. 
Among such considerations were the difficulties then being experienced 
by UN in securing adequate office and housing facilities in New York, the 
uncertainty as to where the eventual location of UN headquarters would 
be, and, not least, a strong feeling that since the Pan American Sanitary 
Bureau would presumably serve as WHO’s regional base for the Western 
Hemisphere, its central office should be situated elsewhere. The fact that 
the epidemiological work of the Organization could be more conveniently 
handled from a European center also influenced many of the delegates. 
The upshot was the acceptance of a text which leaves the task of determin- 
ing the location of the permanent headquarters to the Health Assembly 
‘‘after consultation with the United Nations’’ (Art. 43). 

Prior to the first session of the Health Assembly, the Interim Commis- 
sion is instructed to make studies of possible sites and to submit recom- 
mendations thereon to the Assembly. During the second session of the 
Interim Commission in Geneva (November 1946), the conflict of views as 
to site broke out afresh. Then the point at issue was the location of 
interim headquarters. The problem was temporarily resolved by the 
adoption of a resolution (1) which took ‘‘note of the establishment of a 
headquarters office in New York capable of assuring indispensable liaison 
with the United Nations and the fulfilment of other functions of the 
Interim Commission,’ but (2) which authorized ‘‘the Executive Secretary 
to set up an office in Geneva to facilitate the activities’’ of the Commission. 
Administratively this was not an entirely happy solution: New York is 
the nominal headquarters but most of the Commission’s work is being per- 
formed on the other side of the Atlantic. 

The final point calling for comment concerns a provision in the Arrange- 
ment setting up the Interim Commission. Article 1 (¢) of this instrument 
prescribes that any agreement (or agreements) negotiated with the UN, 
while providing for ‘‘effective codrdination between the two organizations 
in pursuit of their common purposes,’’ shall ‘‘at the same time recognize 
the autonomy of the Health Organization within the field of its competence 
as defined in its Constitution.’° Here again may be noted a persistent 
desire that the functional independence of the new agency should not be 
jeopardized—a desire likely to be asserted with considerable force when 
the UN-WHO negotiations actually get under way.*° 

2 > 

26 It should be noted, in passing, that until WHO itself comes into being the prepara- 
tory work is being financed from sums advanced by the Secretary-General of UN from 
his Working Capital Fund. The General Assembly, on 14 December 1946, approved 
a recommendation from the Economic and Social Council that a sum not exceeding 
$1,300,000 be lent to the Interim Commission to meet its budgetary needs for 1946-47, 
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It would be premature to attempt to make here any final appraisal 
of the accomplishments of the International Health Conference of 1946 
—let alone hazard a prediction as to the long-range prospects for WHO. 
Suffice it to say that, given a world politically at peace, an orderly coordi- 
nation of codperative efforts in the international health field now becomes 
possible. The unfortunate confusion of jurisdiction and responsibility 
among separate agencies which handicapped inter-governmental health 
work during the inter-war period will no longer exist. The new ‘‘Magna 
Carta’’ of health, if it receives sustained and generous support from the 
major countries of the world, and if it succeeds in escaping the curse of 
bureaucratic timidity, should afford a powerful impetus for progress in 
man’s unceasing struggle against disease, stunted growth, and social mal- 
adjustment. 


on condition that the amount actually spent will be repaid to the United Nations within 
two years after WHO comes into being. Preliminary estimates for 1948, approved 
by the Interim Commission in April 1947 ‘‘as the best available index to the possible 
cost’’ of financing the permanent Organization during its initial year, call for an ex- 
penditure budget of $4,800,000, of which $1,175,000, however, would be earmarked for 
repayment of a portion of the UN loan and the first instalment of a working capital 
fund. The World Health Assembly will in no way be legally bound to accept these 
estimates. 
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THE CHARTER OF THE UNITED NATIONS AND 
THE LODGE RESERVATIONS 


By Leo Gross 


Fletcher School of Law and Diplomacy 


I. INTRODUCTION 


The prompt adoption of the Charter of the United Nations by the 
United States stands in bold relief against the failure to ratify the Covenant 
of the League of Nations twenty-five years ago. The causes responsible 
for the success of the Charter and the failure of the Covenant are probably 
diverse in character and varying in importance. The indorsement of the 
Charter by a virtually unanimous vote in the Senate was probably due in 
no small measure to the decision of the Roosevelt Administration to place 
the issue of American participation in an international security organiza- 
tion, almost from the very beginning, on a non-partisan basis.t The issue, 
however, was not one of joining an international organization of the 
Woodrow Wilson type. The vote in the Senate, accordingly, does not 
necessarily represent a belated conversion to the idealism of Wilson. It 
would seem, on the contrary, that the Roosevelt Administration, drawing 
on the rich experience of international codperation during the interwar 
period, and more particularly during World War II, had taken eare to 
keep from the Charter all the important matters to which the majority of 
the Senate, in voting on the Covenant with the Lodge Reservations on 
March 19, 1920, had taken exception. It may be that this policy was 
merely part of an over-all strategy aiming at bringing the United States 
into some sort of international security organization rather than running 
the risk of a repetition of the 1919/1920 drama. It may be, on the other 
hand, that the Roosevelt Administration, together with the other sponsor- 
ing governments, had become genuinely convinced that the League Covenant 
represented a type of international organization which, under the prevailing 
circumstances, was unattainable or undesirable or unworkable in practice. 

These are questions which are here posed without any attempt to answer 
them. Without entering into the merits of the Wilson-Lodge controversy, 
this paper will examine the extent to which, in several of its essential 
aspects, the Charter actually conforms to the pattern of international 
organization discernible in the Lodge Reservations, taken in conjunction 
with the Covenant to which they relate. The avowed over-all objective of 
Senator Henry Cabot Lodge was to make the League ‘‘safe’’ for the United 

1 Report to the President on the Results of the San Francisco Conference, Department 
of State, Publication 2349, Conference Series 71, 1945, p. 24. 
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States.2 The Charter of the United Nations was apparently also devised 
so as to make it safe for the United States to participate therein. This at 
any rate was acknowledged by Mr. John Foster Dulles when he urged upon 
the Senate’s Committee of Foreign Relations the view that: ‘‘ Actually, the 
document before you charts a path which we can pursue joyfully and 
without fear. Under it we remain the masters of our destiny.’ * Senator 
Vandenberg expressed a similar view when he assured the President of 
the Senate that ‘‘the flag stays on the dome of the Capitol.’’* As space 
limitations make it impossible to review the Charter in the light of all the 
relevant Reservations, the drawing up of a ‘‘safe’’ international security 
organization will be illustrated by reference to the more important and 
apparently still relevant reservations, namely those bearing upon voting 
strength, the Monroe Doctrine, domestic jurisdiction, the right of with- 
drawal, and the preservation of territorial integrity and political inde- 
pendence.’ For the same reason emphasis will be placed upon the inter- 
national aspects of the reservations under consideration rather than upon 
their domestic implications. 


II. Votina STRENGTH AND THE PEACEFUL SETTLEMENT OF DISPUTES 


The fourteenth Lodge Reservation related to the voting strength of the 
British Empire and the Dominions in the League. Senator Lodge ap- 
parently assumed that the vote of the four British Dominions and of India 
which were to become Members of the League in their own right would be 
controlled by the Empire and that as a consequence England would dispose 
of six votes in the League as against one vote of the United States. It 
would have made little difference in the Council of the League whether the 
Empire disposed of one or six votes since, under Article 5, paragraph 1, 


2 Henry Cabot Lodge, The Senate and the League of Nations, 1925, p. 209. 

3 The Charter of the United Nations, Hearings before the Committee on Foreign Re- 
lations, U. 8. Senate, Seventy-Ninth Congress, First Session on the Charter of the United 
Nations for the Maintenance of International Peace and Security, Submitted by the 
President of the United States on July 2, 1945, p. 641. 

4See Congressional Record, 79th Congress, First Session, Vol. 91, No. 147, July 23, 
1945, p. 8089; but see Senator Fulbright, at p. 8095. The following is the context: 
‘*The United States retains every basic attribute of its sovereignty. We cannot be 
called to participate in any sort of sanctions, military or otherwise, without our own 
free and untrammeled consent. We cannot be taken into the World Court except at 
our own free option. The ultimate disposition of enemy territory which we have cap 
tured in this war is dependent solely upon our own will so far as this Charter is con 
cerned. Our domestic questions are eliminated from the new organization’s jurisdic 
tion. Our inter-American system and the Monroe Doctrine are unimpaired in their 
realities. Our right of withdrawal from the new organization is absolute, and is de 
pendent solely upon our own discretion. In a word, Mr. President, the flag stays on the 
dome of the Capitol.’’ 

5 The text of the reservations will be found in 59 Congressional Record, Part V, 
March 19, 1920, p. 4599. 
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all decisions required the agreement of all the Members and the United 
States was to be a permanent member of the Council. With reference to 
eases submitted to the Council or the Assembly under Article 15 of the 
Covenant it has been said ‘‘that Reservation 14 covers certain cases which 
conceivably might happen, but which are so remote in probability as to be 
nearly impossible.’’® It was believed accordingly that this reservation was 
‘*of almost no practical importance.’’ * 

The question raised by the Lodge Reservation with regard to the voting 
strength of the British Empire in the League might conceivably have been 
raised again in connection with the voting strength of the U.S.S.R. in 
the United Nations. It is true, of course, that, pursuant to Article 18, 
paragraph 1, each Member of the General Assembly, and, pursuant to 
Article 27, paragraph 1, each Member of the Security Council, has one 
vote. Following the Yalta Conference two constituent republics of the 
Soviet Union, namely the Ukrainian and the Byelorussian Soviet Socialist 
Republics, were admitted to the San Francisco Conference and conse- 
quently to membership in the United Nations.7* The question might well be 
asked whether in their conduct of foreign affairs these two Soviet Republics 
possessed a ‘‘free will’’ of their own comparable to that possessed by other 
states of like magnitude. By the Soviet Law of February 1, 1944, all of 
the Union Republics were given ‘‘the right to enter into direct relations 
with foreign states, to conclude agreements with them, and exchange diplo- 
matic and consular representatives with them.’’ But, according to Article 
14, paragraph (a), of the Constitution of 1936, as amended, the jurisdiction 
of the U.S.S.R. extends to: ‘‘The representation of the Union in inter- 
national relations, conclusion and ratification of treaties with other states, 
the establishment of the general procedure in the mutual relations between 
the Union Republics and foreign states.’’ * 

Aside from considerations arising from the structure and the role of the 
Communist Party in the Soviet Union it may be doubted whether, having 
regard to the above quoted article of the Soviet Constitution, the Union 
Republics are endowed with complete independence in the exercise of the 
powers conferred upon them by the Law of February 1, 1944. It remains 
to be seen, of course, to what extent the Ukrainian and Byelorussian Soviet 
Republies will conduct themselves, within the framework of the United 
Nations, independently from the U.S.S.R. 


6 Miller, D. H., My Diary at the Conference of Paris, n. d., Vol. XX, p. 591. 

7 Miller, p. 592. 

7a See Sohn, L. B., ‘‘ Multiple Representation in International Assemblies,’’ in this 
JOURNAL, Vol. 40 (1946), p. 71. 

8 Constitution (Fundamental Law) of the Union of Soviet Socialist Republics as 
amended and supplemented by the First, Second, Third, Sixth, Seventh and Eighth Ses 
sions of the Supreme Soviet of the USSR. Published by Information Bulletin, Embassy 
of the USSR, Washington, D. C., December, 1945. 
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It is rather interesting to note that no apprehension comparable to that 
of Senator Lodge was voiced in view of the potential unequal voting 
strength of the U.S.S.R. and the U.S.A. This may be explained, at least 
partially, by the structure of the United Nations. Under the Charter the 
Security Council has no power to take decisions binding on any of the 
five Great Powers except in matters of procedure. The situation is some- 
what different in the General Assembly where decisions may be made by a 
simple or by a two-thirds majority. This would seem to give to the Soviet 
Union and advantage over the other Members. In some matters of political 
consequence, however, such as the admission of new Members, suspension of 
the right and privileges of membership, and expulsion of Members, the 
General Assembly cannot act without the Security Council where the 
Great Powers are in a controlling position under the principle of unanimity. 
In others, such as those concerning maintenance of international peace and 
security, the decisions of the General Assembly will be in the form of 
recommendations which are not legally binding upon Member States. The 
powers of the Economic and Social Council may be exercised by a simple 
majority vote but they are generally speaking of a preparatory, advisory 
or scientific character. Similarly, the powers of the Trusteeship Council 
are narrowly circumscribed although exercisable by a majority vote. Fur- 
thermore, the position of the administering authorities will be largely de- 
fined and safeguarded in the Trust Agreements entered into pursuant to 
Article 79 of the Charter. 

In the matter of procedures for the pacific settlement of disputes which 
were a prime concern to Senator Lodge in the fourteenth Reservation the 
position of the United States is fully protected and that is so irrespective 
of the voting strength of any Member. For under the Charter the Security 
Council or the General Assembly can at best formulate recommendations 
which are not legally binding. They do not, moreover, produce the limited 
legal effect attributed to recommendations of the Council and the Assembly 
of the League under Article 15, paragraph 6 and 10, respectively. In the 
Security Council it is a moot point whether the operative provision of 
Chapter VI could be applied without the prior voluntary admission by a 
permanent Member (a) that it was involved in a dispute rather than a 
situation or (b) that it was a party to the alleged dispute or (c) that the 
dispute was of the nature defined in Article 33 of the Charter.® It is also 
open to discussion, at present, whether the Security Council can be validly 
seized under Article 37, paragraph 1, without prior and voluntary agree- 
ment between both parties to the dispute.’° It may well be that the self- 


® Proceedings of the American Society of International Law, 1946, p. 79: remarks by 
Judge Hudson, Mr. Wilcox and Professor Quincy Wright. See also Clyde Eagleton 
‘“The Jurisdiction of the Security Council over Disputes,’’ this JouRNAL, Vol. 40, 1946, 
p. 528. 

10 Goodrich, L. M., and Hambro, E., Charter of the United Nations, 1946, p. 152. 
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denying ordinance of Article 27, paragraph 3, cannot begin to display its 
beneficial effect until some vital preliminary questions are cleared up by 
the affirmative vote of all the permanent, and of at least two other, Members 
of the Seeurity Council. Such a result would, of course, deprive Chapter 
VI of a good deal of its apparent strength though by no means of all its 
usefulness. It would also reveal that at the bottom, though not on the sur- 
face, the Charter represents a less radical departure from the voluntary 
character of peaceful procedures for the settlement of international disputes 
which prevails in general international law than was the case in the 
League of Nations. Whether this is so the future practice of the Security 
Council may reveal. In any ease, the essentially advisory nature of the 
Security Council’s function under Chapter VI obviated, presumably, any 
need for special safeguards for the United States in case the Byelorussian 
or the Ukrainian Soviet Republics were to be among the elected Members 
of the Security Council and thus perhaps increase the voting power of the 
U.S.S.R. 
III. THe Monroe Doctrine 


The fifth Reservation related to Article 21 of the Covenant which was 
intended to safeguard ‘‘the validity of international engagements such as 
treaties of arbitration or regional understandings like the Monroe Doctrine, 
for securing the maintenance of peace.’’ Although this article was inserted 
at the urgent request of President Wilson, it was apparently construed by 
Senator Lodge as submitting the Monroe Doctrine to the jurisdiction of the 
League. This danger the fifth Reservation was intended to remove. It is 
unnecessary to make a detailed examination of Article 21 or of the fifth 
Reservation. It was said that Article 21, on the one hand, ‘‘neither weak- 
ens nor limits any of the safeguards provided in the Covenant,’’ and that, 
on the other, ‘‘it cannot have the effect of giving them (viz. the engagements 
referred to in Article 21) a sanction or validity which they did not previ- 
ously possess.’’'* The interpretation was also advanced that while Article 
21 could not completely eliminate the jurisdiction of the League in disputes 
involving the Monroe Doctrine, the League was bound to grant to the 
United States a free hand as soon as it determined that the dispute in ques- 
tion was related to the Monroe Doctrine.” 

With such interpretations the Lodge Reservation was not inconsistent. 
It may be doubted whether it was necessary.'* The League of Nations 

11 Miller, The Drafting of the Covenant, 1928, Vol. I, p. 444. 

12 Telegram from the President of the Council of the League to the Government of 
Costa Rica, September 1, 1928, Official Journal, 1928, p. 1608. 

13 Schiicking, W., and Wehberg, H., Die Satzung des Volkerbundes, 1924 (2d ed.), p. 
679; Gdppert, Otto, Organisation und Tatigkeit des Volkerbundes, Stuttgart, 1938, pp. 
60, 314. 

14 Miller, My Diary, Vol. XX, p. 580; Fleming, D. F., The United States and the 
League of Nations, 1918-1920, 1982, p. 425. 
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could not pass upon policies. The League was concerned, in Articles 10, 
11, and 15, with external aggression, any threat or danger of aggression, 
any war or threat of war, and disputes likely to lead to rupture. Neither 
Article 21 nor presumably the fifth Reservation, if accepted, would have 
precluded the League from the application of Articles 10 and 11.%° In 
the case of Article 15 a situation might have arisen in which the United 
States or another member would invoke Article 21. In that case, as sub- 
mitted above, Article 21 might have produced a situation similar to that 
produced by Article 15, paragraph 8, of the Covenant relating to disputes 
arising out of a matter which by international law is solely within the 
domestic jurisdiction of one of the parties. In actual practice, however, 
Article 21 constituted no impediment to the procedure under Article 15 
in disputes relating to or between Latin American Republics members of 
the League. In support of this conclusion it is possible to refer to the 
Taena Arica dispute between Bolivia, Chile, and Peru, 1920, the Leticia 
dispute between Columbia and Peru, 1933, and the Chaco dispute between 
Jolivia and Paraguay, 1934.'® 

No explicit reference to the Monroe Doctrine has been included in the 
Charter of the United Nations. In recent years, however, the Monroe 
Doctrine has frequently been defined as a doctrine or policy of self-defense 
or self-protection.1* Now the Charter of the United Nations recognizes 
in Article 51 the right of individual and collective self-defense. To the 
extent that it expresses no more than the right of self-preservation or self- 
defense, the Monroe Doctrine, it has been said, is implicitly recognized in 
Article 51. The same has been said of ‘‘the hemispheric policy of self- 
defense against non-American powers’’ as voiced in the Declaration of 
Lima of 1938, the Act of Havana of 1940, and the Act of Chapultepec of 
1945.1% It was so explained in the Senate Foreign Relations Committee 
where the Chairman, Senator Tom Connally, insisted that ‘‘the Monroe 
Doctrine survives in its entirety, unless the Charter somewhere specifically 
limits it, and (that) the purpose of the Charter is to strengthen the Doc- 
trine rather than to weaken it.’’!* Similarly, Mr. Dulles maintained that 
‘there is nothing in the Charter which impairs a nation’s right of self- 
defense’’ and ‘‘that there is nothing whatsoever in this Charter that im- 
pairs the Monroe Doctrine as a doctrine which has been proclaimed, sus- 
tained, and reeognized by the world as a doctrine of self-defense.’’ °° 


15 Fleming, D. F., The United States and the League of Nations, 1918-1920, 19382, 
p. 424. 


16 Hackworth, Green Haywood, Digest of International Law, Vol. I, 1940, p. 752; 
Vol. V, 1943, p. 455; Vol. VI, 1943, pp. 50, 51. 

17 See statements quoted in Hackworth, work cited, Vol. V, pp. 440-462. 

18 Report to the President, p. 107. 

19 Hearings, p. 307. Senator Milliken expressed the view ‘‘that that Doctrine goes 
much further than self-defense against an actual act of aggression’’: same, p. 304. 

20 Hearings, p. 650. 
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In spite of the determined effort made in San Francisco to obtain for the 
Monroe Doctrine complete recognition ** and thus to realize to the fullest 
extent the idea which animated Senator Lodge in the fifth Reservation, 
there remains some doubt whether this was really achieved. As Article 
51 of the Charter now stands, it provides (a) for the inherent right of 
individual or collective self-defense if an armed attack occurs against a 
member and (b) for a procedure subordinating, in a sense, the exercise 
of this right to the authority of the Security Council under Chapter VII 
of the Charter. Self-defense, as widely understood, is ‘‘that form of self- 
protection which is directed against an aggressor or contemplated ag- 
gressor.’’??. In the same order of ideas, the Act of Chapultepee of March 
3, 1945, envisages the use of armed force and of measures short of force 
‘*to prevent or repel aggression.’’** It would seem therefore that tradi- 
tionally, and particularly within the American system, the right of selt- 
defense is regarded as being applicable in cases of actual as well as of po- 
tential aggression. 

The Charter of the United Nations, in Article 51, accepts the right of 
self-defense but only in case an armed attack occurs against a Member 
State. This may be construed as excluding resort to self defense against 
contemplated or impending aggression.** In this sense Article 51 may be 
deemed to limit somewhat the Monroe Doctrine even if it were understood 
to cover no more than the policy of the United States to resort to self-de- 
fense whenever the peace and integrity of the new world is threatened.*° 
On the other hand, even if the United States invoked properly the right 
of self-defense under the Monroe Doctrine—and perhaps under an ex- 
tended Act of Chapultepec—but did so improperly under Article 51 or 
any other pertinent provision of the Charter, no action could be taken 
against it on account of its veto in the Security Council. It is owing to 
this circumstance, it is believed, rather than because of Article 51 that the 
Monroe Doctrine may be said to survive ‘‘in its entirety.’’*® And that 
as a further consequence the ‘‘ Doctrine is to be interpreted by the United 
States alone’’ as postulated in the fifth reservation.* 


*1 Statement by Mr. Dulles, Hearings, p. 650. 

22 Hyde, C. C., International Law, 1945 (2d ed.), Vol. I, p. 237. 

23 See Part I, paragraph 6 and Part II of the Act of Chapultepec. Inter-American 
Conference on Problems of War and Peace, Pan-American Union, Congress and Confer- 
ence Series, No. 47, 1945, p. 33. See also the Declaration of Lima of 1938 and the 
Declaration of Habana of 1940 referred to in the Preamble of the Act. 

24 Hans Kelsen, ‘‘Organization and Procedure of the Security Council of the United 
Nations,’’ 59 Harvard Law Review (1946), p. 1114; Goodrich and Hambro, work cited, 
p. 178. 

25 See Secretary Hull’s statement quoted in Hackworth, work cited, Vol. V, p. 458. 

26 Senator Tom Connally’s statement, Hearings, p. 307. 

2? Goodrich and Hambro, p. 180. 
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LV. Domestic JURISDICTION 


The fourth reservation of Senator Lodge related to Article 15, para- 
graph 8, of the Covenant. Its purpose was to take the determination of 
the domestie character of a dispute to which the United States was a party 
out of the hands of the Council and the Assembly and to reserve to the 
United States ‘‘exclusively, the right to decide what questions are within 
its domestic jurisdiction.’’*5 While this Reservation was deemed merely 
to reiterate ‘‘the antagonism to international arbitration which exists in 
the Senate’’ and while it was recognized that ‘‘the language used is log- 
ically indefensible,’’ it was believed at the time that ‘‘it sounds much worse 
than it will prove to be in operation.’’ °° It may well be that this judgment 
would have been borne out had the United States joined the League of 
Nations. Perhaps the Reservation did not go far enough in order to 
achieve complete protection for the domestic affairs of the United States. 
This can hardly be said of the sweeping reservation which found its way 
into Article 2, paragraph 7, of the Charter. Before discussing this clause 
it may be useful to recall briefly the meaning of the corresponding pro- 
vision of the Covenant to which Senator Lodge took exception. 

The right of a party to a dispute to claim that the Council or the As- 
sembly of the League lacked jurisdiction because of the domestic character 
of the substance of the dispute was limited by the Covenant to the pro- 
cedure under Article 15. This exception, therefore, did not affect the 
powers conferred upon the Council or the Assembly or the corresponding 
duties imposed upon Members by other Articles of the Covenant. It did, 
in particular, not apply to Articles 10, 11, 12, or 16. Thus the Council’s 
mediatorial mission under Article 11 and the Members’ obligation under 
Article 12 to submit disputes likely to lead to a rupture to arbitration or 
to judicial settlement or to inquiry by the Council was in principle un- 
affected by the exception contained in Article 15, paragraph 8. 

Furthermore, the exception of domestic jurisdiction in Article 15, para- 
graph 8, related by its terms to the power of the Council or the Assembly 
to make recommendations in regard to the dispute. As the making of 
recommendations was only one aspect of the Council’s powers and only 
one part of the Council’s report under Article 15, the exception could not 
be said to apply to the mediatorial action of the Council under Article 15, 
paragraph 3, and to the inquiry into the facts of the dispute made by the 
Council under paragraph 4 of Article 15. Correspondingly, Members 
were not exempt from the duty laid down in Article 15, paragraph 2, to 
communicate to the Council ‘‘as promptly as possible statements of their 
case with all the relevant facts and papers.’’ 

Moreover, the Covenant limited the exception in several ways. It could 
validly be raised only with reference to a matter which was solely within 


28 Lodge, work cited, p. 185. 
29 Miller, My Diary, Vol. XX, pp. 577, 578-580; Fleming, pp. 422-424, 
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the domestie jurisdiction, which, secondly, was so by international law 
and which, thirdly, was found to be so by the Council. All these questions 
were strictly questions of international law which lent themselves to jurid- 
ical determination. It was in this spirit that the Council interpreted 
the exception laid down in Article 15, paragraph 8, in disputes which came 
before it. Thus in the dispute between Finland and Sweden relating to 
the Aaland Islands the Council referred the question to a committee of 
jurists and in two other cases—the Franco-British dispute concerning the 
Nationality Decrees in Tunis and Morocco and the Greco-Turkish dispute 
relating to the Expulsion of the Ecumenical Patriareh—the Council re- 
ferred the question to the Permanent Court of International Justice. In 
the first two cases the objection founded in Article 15, paragraph 8, was 
overruled. In the third case the dispute was settled through negotiations 
between the parties. 

By contrast, the reservation of domestic jurisdiction as formulated in 
Article 2, paragraph 7 of the Charter, with one exception to be noted later, 
embraces the whole of the field of action of the United Nations. It may be 
said to restrict the power of all organs of the United Nations and to lmit 
the duties assumed by the Members. In particular, it relieves the Mem- 
bers from the duty ‘‘to submit such matters to settlement under the present 
Charter.’’ They would seem to be released not merely from their duty 
under Article 37 to submit a dispute to the Security Council for action 
under Article 36 or for recommendation of terms of settlement but also 
from the basic duty assumed in Article 33, to ‘‘seek a solution by negotia- 
tion, inquiry, mediation, conciliation, arbitration, judicial settlement, re- 
sort to regional agencies, or arrangements, or other peaceful means of their 
own choice.’’ The Security Council, on the other hand, it may be argued, 
is restrained in the exercise of the powers conferred upon it by Article 33, 
paragraph 2, and of the basic power conferred upon it by Article 34 to in- 
vestigate any dispute for the purpose of determining whether a certain 
dispute or situation ‘‘is likely to endanger the maintenance of international 
peace and security.’’ These are some of the significant inroads of the tra- 


>? 


ditional sovereignty of states into the security system established by the 
Charter. They do not, however, exhaust the import of Article 2, paragraph 
7. It has been pointed out *® that Article 2, paragraph 7, differs from 
Article 15, paragraph 8, of the Covenant in the omission of international 
law as the yardstick of domestic questions, in the omission of the Security 
Council as the organ competent to determine the validity of an objection 
founded on Article 2, paragraph 7, and in the substitution of the adjective 
‘‘essentially’’ for ‘‘solely.’’ 

The elimination of international law was justified on the ground that it 
was ‘‘indefinite and inadequate’’ and ‘‘antiquated.’’*' This view stands 


80 Goodrich and Hambro, work cited, p. 72. 
81 Report to the President, p. 45. 
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in marked contrast to the current notion that international law is a grow- 
ing and expanding body of law. It stands, in particular, in contradiction 
with the extremely dynamic conception of international law relied upon 
by Mr. Justice Jackson in his defense of the United States’ position with 
reference to the Nuremberg War Crimes Trial.** The dynamic concept 
was stressed by the Permanent Court of International Justice in the Franco- 
British nationality dispute when the Court declared that ‘‘the question 
whether a certain matter is or is not within the jurisdiction of a state is an 
essentially relative question; it depends upon the development of interna- 
tional relations.’’** Those who advocated the deletion of a reference to 
international law may be disappointed in actual practice. As the domestic 
character of a question can hardly be justified in terms of the municipal 
law of either party to the dispute, international law as the legal order 
common to both parties in fact must be resorted to in order to resolve the 
controversy.** 

The reason advanced for the substitution of the word ‘‘essentially’’ for 
‘*solely’’ disclosed the great desire for a flexible and wider interpretation 
of domestic matters.*° The Permanent Court of International Justice held, 
on the other hand, that while the question was a relative one, the exception 
of Article 15, paragraph 8, did not lend itself to extensive interpretation. 
The existence of a conventional or of a customary rule of international law 
was deemed sufficient to overrule the contention that a matter was ‘‘solely”’ 
within the domestic jurisdiction of a state.** In the future a party to a 
dispute, without denying the existence of a pertinent norm of international 
law, may nevertheless be in the position to deny the applicability of the 
procedures for the settlement of international disputes laid down in the 
Charter. All it has to do is to maintain that in spite of existing interna- 
tional obligations the matter is one that falls ‘‘essentially’’ although per- 
haps not ‘‘solely’’ within its domestic jurisdiction. 

The extension by comparison with the Covenant of the sphere within 
which states may claim unfettered freedom of action and avoid essentia! 
obligations flowing from the Charter is still further emphasized by the 
absence of a named organ competent to decide whether Article 2, paragraph 
7, was properly invoked by a Member Government. Admittedly such an 
organ would have been faced with a difficult though by no means impossible 
task. Its mere existence, however, would probably have operated as a 


32 Mr. Justice Jackson’s remarks in his Report to the President of June 7, 1945, 
‘*Trial of War Criminals,’’ Department of State Publication 2420, 1945, p. 9; also 
statements quoted in Hackworth, Vol. I, pp. 39-43. 

88 Permanent Court of International Justice, Publications, Series B, No. 4, p. 24. 

34 Preuss, Lawrence, ‘‘The International Court of Justice, the Senate, and Matters of 
Domestic Jurisdiction,’’ this JOURNAL, Vol. 40, 1946, p. 724. 

354A Commentary on the Charter of the United Nations,’’ in British Parliamentary 
Papers, Mise. No. 9 (1945), Cmd. 6666, paragraph 20 at p. 6. 

36 Permanent Court of International Justice, Publications, Series B, No. 4, p. 24. 
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restraint upon member governments in making use of Article 2, paragraph 
7. It has been contended that in spite of the absence of a reference to a 
specific organ in Article 2, paragraph 7, each organ of the United Nations 
and notably the International Court of Justice would be competent to 
decide whether it had jurisdiction.*7 On the other hand the view has also 
been advanced that each member would decide for itself whether, having 
regard to Article 2, paragraph 7, it could decline to accept the jurisdiction 
of an organ of the United Nations.** It was perhaps with a view to avoid- 
ing all future controversy that the United States in accepting the com- 
pulsory jurisdiction of the International Court of Justice under Article 36 
of the Statute made the reservation that it and it alone would determine 
whether a dispute concerned a matter which was essentially within its 
domestic jurisdiction.*® Such would have probably been the result of the 
operation of Article 2 paragraph 7. For this reason this reservation, as- 
suming that it is a valid exercise of the powers conferred upon states by 
Article 36 of the Statute, was said to have added little to the broad excep- 
tion already contained in Article 2 paragraph 7 of the Charter.*° 

The view that it is for each state to determine in appropriate circum- 
stances whether the exception of Article 2, paragraph 7, applies may be 
supported by the following reasoning: (1) The Organization, according to 
Article 2, paragraph 1, is based on the principle of the sovereign equality 
of all its Members. One of the elements of sovereignty included in that 
principle is ‘‘that each state enjoys the right inherent in full sovereignty.’’ * 
One of the rights inherent in full sovereignty is the right of each state to 
interpret for itself the nature, extent, and meaning of the obligations as- 
sumed in the Charter insofar as this right has not been explicitly sur- 
rendered.*? It may be apposite to recall here the dictum of the Permanent 
Court of International Justice in the Lotus Case that ‘‘restrictions upon 
the independence of states cannot . . . be presumed.’’** (2) The Charter 
confers upon no organ of the United Nations the general competence to 
interpret the Charter authoritatively, that is with binding effect upon all 
member governments as well as organs of the United Nations. It has been 


37 Statement of the Belgian Delegate, M. Dehousse, in Commission I of the San Fran- 
cisco Conference, UNCIO, Documents, Vol. VI, p. 112. 

88 Statement of the Uruguayan Delegate, M. Payssé, in same, p. 110. See also Clyde 
Eagleton, ‘‘Covenant of the League of Nations and Charter of the United Nations: 
Points of Difference,’’ 13 Department of State Bulletin (1945), at p. 268. 

3915 Department of State Bulletin (1946), p. 452. 

40 Wileox, Francis O., ‘‘The United States Accepts Compulsory Jurisdiction,’’ this 
JOURNAL, Vol. 40, 1946, p. 710. 

41 Report of Rapporteur of Committee 1 to Commission I, Doc. 944 (E) 1/1/34 (1). 
UNCIO, Documents, Vol. VI, p. 457. 

42 Lauterpacht, H., The Development of International Law by the Permanent Court 
of International Justice, 1934, p. 34; Goodrich and Hambro, p. 64. 

43 Permanent Court of International Justice, Publications, Series A, No. 10, p. 18. 
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said that each organ will interpret for itself those parts of the Charter which 
are applicable to its functions.‘ This presumes, of course, that all Members 
will accept such an interpretation. On the other hand, ‘‘it is to be under- 
stood, of course, that if an interpretation made by any organ of the Organi- 
zation or by a committee of jurists is not generally acceptable it will be 
without binding effect.’’*° Thus if a member state objected to the action 
of any organ of the United Nations including, presumably, the International 
Court of Justice, on the ground that it constituted an infringement of 
Article 2, paragraph 7, as interpreted by itself, it could refuse to be bound 
thereby. The only legal method by which to invest an interpretation with 
binding force is the procedure of amendment laid down in Chapter XVIII 
of the Charter. However, in virtue of an accepted understanding a Mem- 
ber may withdraw from the Organization if it disapproves of an amend- 
ment.*® It would seem, therefore, that ultimately each state member of 
the United Nations may interpret for itself the scope and applicability to 
a given dispute of the exception contained in Article 2, paragraph 7. (3) 
This view finds further support in the deliberate departure from the prece- 
dent of Article 15, paragraph 8, of the Covenant and the resulting omission 
of an organ competent to decide whether a Member properly invoked the 
exception of Article 2, paragraph 7. (4) A possible exception might be 
construed for disputes brought before the International Court of Justice. 
According to Article 36, paragraph 6, of the Statute, the Court has power 
to determine whether it has jurisdiction. In passing upon the preliminary 
objection to its jurisdiction the Court, it is believed, would have to consider 
the provisions of the Charter including notably Article 2, paragraph 7, 
aiong with the Statute and applicable treaties and declarations. A party 
to a dispute which disagrees with the Court’s interpretation of Article 2, 
paragraph 7, may find some justification in the conelusions of the Com- 
mittee referred to above for refusing to submit to its jurisdiction and for 
regarding any action taken by the Court as exceeding the scope of its au- 
thority. It seems doubtful whether any ruling of the Court could be 
properly construed as an ‘‘intervention’’ within the meaning of Article 2, 
paragraph 7. It may be, however, that in the absence of a clarifying in- 
terpretation of this ambiguous term each member state, unless willing to 
submit to the Court’s jurisdiction, will deem itself warranted in adhering 
to its own view of Article 2, paragraph 7, and notably of the meaning of 
the term ‘‘intervention’’ which did not appear in Article 15, paragraph 
8, of the Covenant of the League. 

The exception of domestic jurisdiction, pursuant to the explicit terms 
of Article 2, paragraph 7, cannot be invoked in case of the application of 


44 Report of the Rapporteur of Committee IV/2. UNCIO, Documents, Vol. XIII, 
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enforcement measures under Chapter VII. The phrasing of this provision 
was, of course, deliberate. It was intended to exclude, in the first place, 
the use of the power conferred upon the Security Council in Article 39 
to make recommendations. This was an important concession made at 
San Francisco to the view held by the Australian delegation.** Thus the 
Security Council’s power to deal preventively by way of recommendations 
with threats to the peace would seem to be seriously curtailed. In the 
second place, the use of the power conferred upon the Security Council by 
Article 40 seems also to be excluded. It was made clear at the San Fran- 
cisco Conference that the exception in favor of enforcement measures 
should be interpreted strictly.** As the provisional measures which the 
Security Council may enjoin upon the parties cannot, strictly speaking, be 
classified as enforcement measures within the meaning of Articles 41 and 
42, they may become inapplicable whenever a party claims that the matter 
falls essentially within its domestic jurisdiction. This interpretation can- 
not, it is believed, be ruled out in case of a threat to the peace as dis- 
tinguished from a breach of the peace or an act of aggression.*® By com- 
parison with the League’s broad powers under Articles 10 and 11, to deal 
preventively with a threat or danger of aggression and a threat of war, the 
Security Council’s powers in similar cases appear significantly limited. 
In conclusion it may be said that whereas the Covenant, in Article 15, 
paragraph 8, attempted to strike a balance between the legitimate claims 
of state sovereignty and the minimum requirement of collective security 
to restrict the discretionary element inherent in that sovereignty, the 
Charter, in Article 2, paragraph 7, appears, by contrast, to safeguard that 
discretionary element at the expense of restrictions which are essential 
to any workable system of international security. By placing the domestic 
jurisdiction clause among the Principles of the Organization, which consti- 
tute, in a sense, its fundamental law, the Charter gives expression to the 
desire of the member governments to extend the application of this clause 
‘‘to the activities of the Organization as a whole.’’*® By eliminating the 
yardstick of international law, by substituting ‘‘essentially’’ for ‘‘solely,’’ 
by neglecting to name an organ with power to determine the applicability 
of the exception of domestic jurisdiction in international disputes, the 
Charter may be said to be fully in line with the principle of Senator 
Lodge’s fourth Reservation. It was Senator Lodge who objected to the 
term ‘‘solely’’ by stating that domestic or political questions ‘‘relating 
wholly or in part to its internal affairs’’ should be considered ‘‘solely’’ 


47 Report to the President, p. 44. 

48 Statement of the Rapporteur of Committee I/1 to Commission I. UNCIO, Doeu- 
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within the jurisdiction of the United States. It was Senator Lodge who 
desired that the United States and not the Council of the League should 
have the right to determine what these questions were. It was Senator 
Lodge who desired that all questions so determined should be withdrawn 
from the basic obligation to submit disputes likely to lead to a rupture to 
arbitration or judicial settlement or inquiry by the Council or the As- 
sembly. Article 2, paragraph 7, fulfills all these desires and goes beyond 
them by seriously curtailing the range and effectiveness of the Security 
Council’s preventive activities in discharging its chief responsibility for 
the maintenance of international peace and security. For all of these 
reasons it may be difficult to disagree with Mr. Payssé of Uruguay who 
observed in the First Committee of the San Francisco Conference that with 
Article 2, paragraph 7, as adopted, ‘‘a great jump backwards will be 
taken.’’ 


V. Tue Ricut or WITHDRAWAL 


The first Lodge Reservation related to Article 1, paragraph 3, of the 
Covenant which provided for the right of withdrawal after two years 
notice and subject to the fulfillment of certain obligations. Under the 
Covenant the right of withdrawal, made explicit at the insistence of Presi- 
dent Wilson,®** was not to be exercised lightly nor was it to be exercised 
in such a manner as to bring about sudden changes in the legal relations 
between the Members of the League.®* The first Lodge Reservation would 
have excluded any jurisdiction by the League and established the United 
States as ‘‘the sole judge as to whether all of its obligations under the 
said Covenant have been fulfilled.’’ It has been said that this Reservation 
‘‘was as correct as it was unnecessary,’’ ** for Article 1, paragraph 3, con- 
ferred upon every Member of the League ‘‘an absolute right of with- 
drawal.’’*> Although the intended purpose of Article 1, paragraph 3, 
was to confer no such absolute right upon the Members and, in particular, 
to make ‘‘withdrawal attempted in spite of unfulfilled obligations ineffec- 
tive,’’ * in aetual practice Members exercised the right of withdrawal with- 
out any effective control by the League.*’ 


51 UNCIO, Documents, Vol. VI, p. 110. 

52 Miller, The Drafting of the Covenant, Vol. 1, pp. 293, 296, 305, 342-348. 

58 “‘Question of the Universality of the League: Participation of all States in the 
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The Charter of the United Nations, unlike the Covenant contaims no 
regulations in respect of withdrawal. The San Francisco Conference after 
an exhaustive discussion approved a commentary on withdrawal included in 
the Report of Commission I. According to this statement Members may 
withdraw from the Organization (a) if exceptional circumstances occur ; (b) 
if the Organization reveals itself unable to maintain peace or if it could do 
so only at the expense of law and justice; (c) if a Charter amendment were 
adopted changing the rights and obligations of Members and (d) if an 
amendment, adopted by the General Assembly or a General Conference, 
failed to enter into force because of lack of the required number of rati- 
fications.** 

Assuming that this interpretation will actually guide the Organization 
and the Members desirous of withdrawing from it, it must be said that the 
right of withdrawal is absolute with the possible qualification that the 
withdrawing Member will be expected to state its reason.** It was so ex- 
plained and understood in the Senate’s Foreign Relations Committee.*° It 
was particularly underscored that each Member remained judge of the 
circumstances motivating its withdrawal *' and that no sanctions could be 
employed against a withdrawing Member.** The only penalty said Senator 
Vandenberg, could be an ‘‘adverse public opinion.’’ ** 

The Charter thus legalized, tacitly, the practice of League Members in 
the matter of withdrawal. In this respect it goes to the full extent of the 
first Lodge Reservation. It should be noted, however, that it goes beyond 
that Reservation and the League Covenant and practice in two ways. First, 
it fails to make withdrawal conditional upon the fulfillment of Charter 
and other international obligations. Senator Lodge did not object to this 
aspect of the Covenant although he desired it to be clearly understood that 
the United States would alone ‘‘determine as to the fulfillment of its ob- 
ligations.’’ ** Secondly, both the Charter and the Committee statement 
fail to lay down a time interval for the withdrawal to become legally effec- 
tive. Senator Lodge did not object to the requirement of a two years’ 
notice. In the absence of a rule to the contrary, withdrawal from the 
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United Nations will become presumably effective immediately, that is, even 
if it were announced on the eve of crucial decisions in the Security Council 
in connection with the settlement of a dispute or the employment of pre- 
ventive or enforcement measures. No protection is afforded to the Mem- 
bers of the United Nations against sudden changes in the membership and 
the attendant changes in the burdens and benefits of membership. This 
is hardly an improvement on the Covenant. Thus in connection with the 
right of withdrawal as in the matter of domestic jurisdiction the principle 
of sovereignty has prevailed over and against what many would regard 
as the minimum requirements of an international security organization. 


VI. PRESERVATION AND TERRITORIAL INTEGRITY AND 
PouiticAL INDEPENDENCE 


The second Lodge Reservation, the most controversial of all, related 
primarily to Article 10, the ‘‘cornerstone’’ or the ‘‘heart’’ of the Covenant 
as conceived by Woodrow Wilson. As to the meaning of Article 10, there 
was hardly ever a general agreement beyond the statement that it contained 
two distinct obligations, first, the negative duty to respect, and secondly, 
the positive duty to preserve as against external aggression the territorial 
integrity and the political independence of member states. The first duty 
was hardly open to discussion and it should be noted that Senator Lodge 
raised no objection on this score.®> It was the positive duty which almost 
from the very beginning had become the center of controversy. In the 
view of some writers it implied an absolute, automatic, and unlimited ob- 
ligation to assist the victim of aggression and to reéstablish the status quo. 
Others denied that it had any legal meaning at all.°7 Some decried it as 
a guarantee of existing territorial allignments,®* while others contended 
that, far from ‘‘freezing’’ the territorial situation resulting from the Paris 
Peace Treaties, Article 10 merely had the legal effect of making wars of 
conquest illegal.®® 
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The prevailing sentiment within the League was opposed to the Canadian 
proposal made at the very first meeting of the Assembly to simply strike 
out Article 10 from the Covenant.*° But the overwhelming majority of the 
League Members in 1923 supported an interpretation which was designed 
to adjust the weight and scope of obligations assumed under Article 10 to 
the situation created by the absence of the United States from the League. 
Accordingly, Members remained bound by the basie obligation of Article 
10, but it was for the constitutional authorities of each Member to decide 
in what degree it was bound to assure the execution of this obligation by 
the employment of military forces. The Members also agreed to take into 
consideration the recommendations of the Council. On the other hand, 
the Council, in recommending military measures, was to be bound to take 
into aceount the geographical location and the special conditions of each 
member state.71 It may be said that the League followed the line of 
thought developed by the Committee of Jurists of 1920. This Committee, 
it may be recalled, for the first time laid down the view that in Article 10 
the Covenant incorporated a principle the implementation of which was 
to be sought for in the following Articles and notably in Article 16.” 
As Article 16 was not understood to create an obligation to apply military 
sanctions, there appeared no valid reasons for assuming that the draftsmen 
of the Covenant intended to lay down so far reaching an obligation in 
Article 10. Although lacking support in the actual language of Article 10, 
the restrictive view prevailed in the practice of the League.** In no 
small measure the absence of the United States from the League may be 
eredited with this result. 

The second Lodge Reservation was far from clear.** It could be inter- 
preted as simply restricting the commitment of the United States to those 
means for enforcing Article 10 which were not specifically reserved to 
Congress.*® It could also be interpreted as denying the binding character 
of the Council’s action under Article 10. This was a position which was 
taken by all but one Member of the League in 1923. But the Lodge Reser- 
vation could also be understood as simply denying any obligation to take 
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appropriate, that is military, measures for the purpose of upholding the 
sanctity of the political independence and territorial integrity of member 
states. The acceptance of this duty has rightly been regarded as the most 
far-reaching single step yet taken in the development of collective security. 
If it were Senator Lodge’s intent to eliminate ‘‘any opportunity of charg- 
ing the United States with bad faith’’ *° then certainly the way to do so 
was to refuse from the outset to accept the affirmative duty of Article 10 
and this is precisely what the second Reservation declares in its opening 
words. On this vital point no compromise appeared possible. Even under 
the 1923 interpretation the Members of the League were bound to take 
into consideration the recommendations of the Council. Moreover, it was 
made quite clear at the time that while the Members had the right to decide 
upon the method of implementing their duty under Article 10, there could 
be no tampering with the duty itself.77. It would seem, therefore, that the 
chief objective of the second Lodge Reservation must have been the nullifica- 
tion of the basic duty to preserve League Members against aggression. 
The excision of the positive duty from Article 10 would have wrought 
an important transformation of the League of Nations although it may be 
doubted that it would have deprived the League of all its usefulness as an 
instrument of collaboration. 

The Charter of the United Nations contains no single provision compara- 
ble to Article 10 of the Covenant. Insofar as the first duty of Article 10 
is concerned it has been said that such a duty to respect the territorial in- 
tegrity and political independence of states was implicit in Article 2, para- 
graph 1.°° Efforts aiming at the inclusion in the Charter of a specific 
statement ‘‘emphasizing respect for territorial integrity and political in- 
dependence of states’’ failed at the San Francisco Conference. Agree- 
ment was reached, however, on Article 2, paragraph 4.°° Presumably, 
there is a difference between the positive duty to respect in Article 10 of 
the Covenant and the negative duty in Article 2, paragraph 4, of the 
Charter to ‘‘refrain . . . from the threat or use of force against the terri- 
torial integrity or political independence of any state, or in any other 
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manner inconsistent with the Purposes of the United Nations.’’ Perhaps 
if disrespect for the integrity and independence of states can be shown in 
some other manner or in a manner not inconsistent with the purposes of the 
Charter, then the Members may pursue such policies. 

Several attempts were also made at San Francisco to introduce into the 
Charter the idea of protecting or preserving the existence of member states 
against aggression. The Charter is, of course, quite explicit in stating 
the chief purpose of the Organization, the maintenance of international 
peace and security. This has been described as the ‘‘overriding and un- 
qualified purpose’’ of the Charter.*® And so it is. All attempts to attach 
some condition or qualification to this purpose have been systematically 
defeated.*t Attempts were made, for instance, to add after ‘‘security’’ 
in Article 1, paragraph 1, the word ‘‘justice’’ or the words ‘‘in conformity 
with the principles of justice and international law.’’ Both proposals 
earried in Committee by a majority failed to obtain the necessary two-thirds 
vote. It was said that justice and international law should wait until 
peace and security were restored.**? Law and justice, of course, constitute 
the indispensable basis of a sound international organization. Unfortu- 
nately, however, the Organization under the present Charter is neither 
bound, nor equipped with sufficient power, to restore or maintain law and 
justice in all circumstances. 

Another proposal sought to insert after ‘‘security’’ in Article 1, para- 
graph 1, the words ‘‘and to preserve as against external aggression the 
territorial integrity and political independence of every member of the 
Organization.’’ This proposal was defeated, ostensibly on the ground 
that it would have overloaded the text of the Charter and that a similar 
idea was expressed in Article 2, paragraph 4.°° The New Zealand delega- 
tion moved to add to Article 2, paragraph 4, the following clause: ‘‘ All 
members of the Organization undertake collectively to resist any act of 
aggression against any member.’’** This motion was lost as it fell short 
by a few votes of the necessary two thirds majority. The chief purpose of 
the New Zealand amendment like that of the other proposals was to qualify 
the overriding purpose of the Organization and to limit the discretion- 


80 Same, p. 39. 

81 Same, p. 36. 

82 ‘Report of Rapporteur of Committee 1 to Commission I,’’ Doc. 944, 1/1/34 (1), 
p. 8, UNCIO, Documents, Vol. VI, p. 453; ‘‘Report of Rapporteur of Commission I 
to Plenary Session,’’ Doc. 1179, I/9 (1), p. 1 f, UNCIO, Documents, Vol. VI, p. 245 f; 
and ‘‘Report of Rapporteur of Subcommittee I/1/A to Committee I/1,’’ Doc. 723, 
I/i/A/19, p. 7, UNCIO, Documents, Vol. VI, p. 702. 

83 **Report of Rapporteur of Subcommittee I/1/A to Committee I/1,’’ Doc. 723, 
I/1/A/19, p. 7, UNCIO, Documents, Vol. VI, p. 702. 

84 ‘Report of Rapporteur of Committee 1 to Commission I,’’ Doc. 944, I/1/34 (1), 
p. 14, UNCIO, Documents, Vol. VI, p. 459. The delegation of Panama submitted a 
similar proposal. 
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ary powers of the Security Council. But the Great Powers were opposed 
to any amendment which would have qualified the purpose and limited 
their freedom of action under Chapter VII. It was fully realized at the 
San Francisco Conference that some of the Great Powers would have refused 
to accept a Charter which imposed upon them a duty comparable to that 
contained in Article 10 of the Covenant.** The battle over Article 10 was 
fought this time on the floor of the San Francisco Conference rather than 
on the floor of the Senate. The price for the entry of certain of the Great 
Powers into an international security organization, now as then, is the 
elimination of what is widely believed to be the basic notion of collective 
security from its constitution. 

The deliberate rejection of all proposals to impose upon the Organization 
and its Security Council the duty to preserve against aggression the in- 
tegrity and independence of member states, does not, however, constitute 
as radical a departure from the League as may appear from this verbal 
comparison. Obviously, there is a great discrepancy between the Covenant 
and the Charter. But the practice of the League was not always in harmony 
with its Covenant. The practice of the League gradually came to be char- 
acterized by the disinclination of member governments to execute their 
far-reaching obligations under the Covenant and particularly under Article 
10 in eases ‘‘not directly affecting their own immediate interests.’’ ** Thus 
in practice the member governments while paying lip service to the Cove- 
nant, have shown themselves extremely reluctant to abandon their liberty 
of action in examining each case on its merits. The Charter, it will be said, 
takes note of this attitude and wisely abstains from imposing limitations 
upon the liberty of governments which they were unwilling to assume again. 
This, at any rate, seems true of the Great Powers. Theirs is a great re- 
sponsibility. But it is not part of their responsibility to preserve the 
integrity and independence of their fellow members. They did not wish 
to assume such a great responsibility. At least it cannot be said that they 
create illusions about collective security. 


VII. ConcLusIons 


Both the Covenant of the League and the Charter of the United Nations 
belong to the same genus of international organization. They are con- 
ceived within the framework of the existing state system. They are based 
on the principle of state sovereignty. They provide for collaboration in 


85 Same, p. 3; ‘‘Report of Rapporteur of Subcommittee I/1/A to Committee I/1,’’ 
Doe. 723, 1/1/A/19, p. 5, UNCIO, Documents, Vol. VI, p. 700; and Fox, William T. R., 
‘“Colleetive Enforcement of Peace and Security,’’ 39 American Political Science Re- 
view (1945), p. 970. 

86 Lord Cranborne’s report on the ‘‘ Participation of all States in the League of Na- 
tions,’’ Doc. A.7.1938.VII, paragraph 27 (2) at p. 48. 
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the maintenance of peace. Within this genus it is possible to distinguish 
different types of organizations. Taking the objective as criterion, multi- 
purpose organizations may be distinguished from single-purpose organiza- 
tions and political organizations may be distinguished from non-political 
organizations and so on. According to membership, universal and non- 
universal, regional and global organizations may be distinguished. With 
reference to the problem of enforcing peace three types of organizations 
have been distinguished: the coercive, the non-coercive, and the intermedi- 
ate type.s? In the coercive type of international organization there are 
definite obligations to apply sanctions; in the non-coercive type there are 
no such obligations; and in the intermediate type there is no more than the 
obligation to consult but sanctions are possible as a result of consultation. 

The League was conceived as an international organization of the coercive 
variety: Articles 16 and 10 were originally intended to impose upon the 
Members the obligation to employ force in certain cases. The Lodge 
Reservations, if generally adopted, would have transformed the League 
into a non-coercive or an intermediate type of international organization. 
‘fan influential 
It is a moot point whether had the United States 
joined the League with the Lodge Reservations the League would have 
turned into a mere debating society. It is an historical fact, however, that 
in the absence of the United States and owing to some other factors, the 


But President Wilson refused to have his League reduced to 
debating society.’ 


League did degenerate into a debating society and not a very influential 
society at that. Whereas Senator Lodge opened the attack on the coercive 
features of the League on the floor of the Senate, the Canadian proposal 
in 1920 to strike out Article 10 of the Covenant was the next major step 
in whittling down the League's collective security system and the first made 
of the floor of the League Assembly. This was followed in 1921 by the 
adoption of certain ‘‘ Resolutions Concerning the Economie Weapon’’ and 
other ‘‘Resolutions for the Amendment of Article 16.’’°* The Council 
of the League declared in 1921 that it would be guided by these resolutions 
which had never formally come into force.’ 


10 


The long-drawn process of 
whittling down collective security alternated with efforts to strengthen it. 
Among the latter, the Draft Treaty of Mutual Assistance, the Geneva 


87 Same, p. 41. 

88 U. S. Congress. Senate. Foreign Relations Committee. Treaty of Peace with 
Germany, Report of Conference between Members of Senate Committee on Foreign Re- 
lations and President of the United States at White House, Aug. 19, 1919; presented by 
Mr. Lodge, 1919. Senate Document 76, 66th Congress, Ist Session, p. 6; also Lord Grey’s 
letter to the London Times published in The New York Times, February 1, 1920, in which 
he urged the acceptance of the Lodge Reservations. The letter is reprinted in Fleming, 
work cited, p. 411. 

89“ Reports and Resolutions on the Subject of Article 16 of the Covenant,’’ Doe. 
A.14.1927.V. p. 42. 

90 Same, p. 44. 
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Protocol, and others are worthy of note. In the end, however, the Copen- 
hagen Declaration of July 24, 1938, by the states of the Oslo Group, and 
the United Kingdom Declaration of September 28, 1938,%! clearly indicated 
that the unconditional undertaking to apply sanctions had given place to a 
system of consultation. No change, to be sure, was made in the terms of 
the Covenant. But in fact by the unilateral action of individual govern- 
ments and groups of governments, the League had been transformed from 
a coercive into a non-coercive or perhaps an intermediate type of security 
organization. Indeed in 1938 the majority of the Members were of the 
opinion that the League had acquired an intermediate character.** Thus 
the Members themselves under pressure of circumstances brought about 
that change in the League structure which Senator Lodge in the interest 
of the security of the United States had deemed necessary from the outset. 

It will be argued that the fatal course of events has vindicated the basic 
philosophy of the Lodge reservations, that the member states of the League 
were unprepared for the Wilsonian Covenant, and that, in practice, the 
idealism of Wilson gave place to the realism of Lodge. Judgments on 
these matters are not attempted here, for what happened at Geneva took 
place in an atmosphere far different from that which presumably would 
have prevailed if American membership in the League and Wilsonian leader- 
ship had materialized. It should be noted, however, that if the realism of 
Lodge is admitted, nothing is granted save the impossibility of establishing 
a coercive-type league, and this admission does not deny the realism of 
Wilson that an intermediate or a non-coercive type league would not be 
sufficient to prevent aggression and to preserve peace. Confining the dis- 
cussion, therefore, to events that occurred, no matter for what causes and 
with what disasterous results, it 1s true that the Geneva League largely 
adopted in practice the limitations advocated by Lodge. In this sense, and 
possibly in this sense only, it may be said that the ‘‘realism’’ of Lodge 
prevailed. 

Viewed against the background of the League experience, characterized 
as it was by a sharp dualism between theory and practice, the United Na- 
tions seem to have adjusted at San Francisco the ‘‘law in the books’’ to 
the ‘‘law in action.’’ There are no automatic obligations to apply sanc- 
tions. There is, however, an obligation for Members of the Security Council 
to consult. In the event that as a result of consultation seven Members of 
the Security Council, including all five permanent members agreed to apply 
force, the obligations of Chapter VII become operative and Members are 
bound to participate in enforcement or preventive action to the extent 
limited in the Charter and in the military agreements. Thus the United 


91 ‘Questions Relating to Article 16 of the Covenant,’’ Doc. C. 444. M. 287. 1938. 
VII. p. 2, 15; Engel, work cited, p. 147. 

92 ‘Report Submitted by the Sixth Committee to the Assembly,’’ Doe. A.74.1938. 
VII; Engel, work cited, p. 154. 
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Nations on the whole appears to conform closely to the intermediate type 
of security organization. One important qualification is called for at this 
point. The consultation required by the Charter and the principle of 
unanimity in the Security Council exclude all possibility of enforcement 
or preventive action being decided upon against a Great Power. The Great 
Powers are subject of course, to the obligations of membership on a footing 
of equality with all the other Members. But they are beyond the pale of 
enforcement action; nor can they be subjected to milder forms of disci- 
plinary action such as expulsion or suspension. In short, there is no obliga- 
tion to employ sanctions against any of the Great Powers. ‘To that extent 
it appears that the United Nations partakes of the non-coercive type of 
security organization. 

The partly intermediate and partly non-coercive character of the United 
Nations explains, of course, the high degree of universality which has 
already been achieved. Faced with the choice between a universal security 
organization with limited powers and a limited security organization with 
unlimited powers the delegates at the San Francisco Conference, admittedly 
exposed as they were to some pressure from the Great Powers, including 
the United States, voted for the former. In so doing they followed un- 
wittingly, it may be presumed, the pattern of international organization 
broadly outlined in the course, or as the byproduct, of a political contro- 
versy of the first order by Senator Henry Cabot Lodge, in his fourteen 
Reservations to the Covenant. His price for the participation of the United 
States in the League was the scrapping of some of the League principles in 
order to secure for the United States a greater measure of liberty of action 
and a lighter load of committments. President Wilson, rightly or wrongly, 
refused to pay the price. It is a matter of historical record, however, that 
the League Members themselves in order to maintain a degree of universality 
have found it imperative to neglect in practice many an important League 
principle. The separation of the Covenant from the Peace Treaties, a futile 
gesture, in the interest of universality, may, however, be mentioned here. 

When the delegates met at San Francisco they found that in spite of the 
declared willingness of all the nations to participate in an international 
security organization, there was still a price to be paid for inducing the 
essential powers, that is, the Great Powers, to join the Organization as 
Members. It was the old price and they paid it. By sacrificing some of 
the principles on which the League was founded and by thus removing 
the chief obstacle to the participation of some of the essential powers in- 
cluding the United States, at any rate, they secured an impressive degree 
of unanimity and universality. It is too early yet to say that Litvinov was 
wrong when he said that a League without universality was better than 
universality without League principles. It would be premature also to 
say that the establishment of a League without League principles, of which 
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Senator Lodge was one of the earliest champions, will secure peace for a 
longer span of time than did the first League. 

An organization so constituted presents no dangers to its members. It 
is safe. It neither guarantees security nor does it endanger security. 
This at any rate would seem to hold true for the five great powers. The 
Charter does not commit the members to preserve the territorial integrity 
and political independence of any state, and it should create no dangerous 
delusions on this score. It imposes no onerous obligations on peace-loving 
states, members of the United Nations. It encroaches to no dangerous 
degree on the liberty of action of the Great Powers while it confers upon 
them the right to act under certain conditions. The overriding commit- 
ment is to consult. If the Great Powers fail to agree they remain free to 
act inside and perhaps even outside the scope of the Principles and Purposes 
of the Charter. 

As Mr. Dulles stated before the Foreign Relations Committee of the 
Senate, the Charter ‘‘engages our Nation to honorable cooperation for peace 
and justice and, at the same time, protects those precious American tra- 
ditions of which the Senate is our principal custodian.’’ ‘‘That is why,’’ 
Mr. Dulles said, ‘‘this Charter can be, and I hope will be approved by the 
Senate without reservation and without dissent.’’ ** Without going into 
the question of custodianship, it is possible to believe that many Senators 
would have welcomed a different type of Charter, but it is scarcely possible 
to doubt that Mr. Dulles correctly indicated the reasons why the Senate 
approved the Charter without reservations and almost without dissent. 


93 Hearings, p. 645. 


IMMUNITY OF OFFICERS AND EMPLOYEES OF THE 
UNITED NATIONS FOR OFFICIAL ACTS: 
THE RANALLO CASE 


By LAWRENCE PREUSS 
Of the Board of Editors 


The first judicial interpretation of the immunities of staff members of 
the United Nations is contained in the decision of the City Court of New 
Rochelle, New York, in the case of County of Westchester on complaint 
of Walter Donnelly, Complainant, v. William Ranallo, Defendant.1. The 
opinion in this case, delivered on November 8, 1946, by Acting City Judge 
Sol Rubin, also contains the first judicial construction of the International 
Organization Immunities Act of December 29, 1945,° which was designed, 
in part, to implement the provisions of Articles 104 and 105 of the Charter 
of the United Nations and any future conventions or agreements which 
might be concluded pursuant thereto.* 


167 N. Y. S. (2d) 31; for text of opinion see also United Nations, General Assembly, 
Document A/C.6/57 (Nov. 9, 1946). The name of the defendant appears as ‘‘ Ranallo’’ 
in the letter of Secretary-General Lie, dated Nov. 29, 1946 (note 9, below). 

2 Public Law 291, 79th Cong.; 59 Stat. 669; this JouRNAL, Vol. 40 (1946), Supplement, 
p. 85 (hereinafter referred to as the ‘‘ Immunities Act’’). 

3 The General Assembly on Feb. 13, 1946, approved and proposed for accession by each 
Member of the United Nations a General Convention on Privileges and Immunities of 
the United Nations (hereinafter referred to as the ‘‘General Convention’’). On the 
same date it transmitted to the Secretary-General a draft Convention between the United 
Nations and the Government of the United States of America, to be used as the basis of 
the negotiations required as a result of the establishment of the seat of the United Na- 
tions in the United States. See Privileges and Immunities of the United Nations, Re- 
port of the Sixth Committee to the General Assembly (Rapporteur: W. E. Beckett 
[United Kingdom]), Doe. A/43 (Feb. 9, 1946), with texts as Annexes I and IT; texts 
also in Doc. A/64, pp. 25, 28. On the drafting of Arts. 104, 105 of the Charter, and 
of the two conventions, see Henry Reiff, ‘‘ Work of the United Nations ‘Legal Com- 
mittees,’ ’? Department of State Bulletin, Vol. XV, No. 366 (July 7, 1946), pp. 9-10; 
same, No. 372 (Aug. 18, 1946), pp. 505-306; same, No. 373 (Aug. 25, 1946), pp. 349-350. 

Negotiations which took place at Washington on June 10-19, 1946, on the basis of 
the Draft Convention of Feb. 13, resulted in a revised draft of June 20, 1946 (herein 
after referred to as the ‘‘Draft Agreement’’). See the Joint Report by the Secretary- 
General and the Negotiating Committee on the Negotiations with the Authorities of the 
United States of America concerning the Arrangements Required as a Result of the 
Establishment of the Seat of the United Nations in the United States of America, Doe. 
A/67 (Sept. 1, 1946). Annex I contains the text of the Convention/Agreement between 
the United Nations and the United States. This revised draft was merely tentative 
in view of the fact that the exact site of the headquarters of the United Nations had 
not yet determined. See, in general, ‘‘The United Nations under American Municipal 
Law: A Preliminary Assessment,’’ Yale Law Journal, Vol. 55 (1946), pp. 778-793. 
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The defendant in the instant case was employed by the United Nations 
as chauffeur for the Secretary-General, and his appointment had been 
duly notified to and accepted by the Secretary of State in conformity with 
the provisions of Section 8(a) of the Immunities Act.* On October 17 he 
was charged with exceeding the speed limit on the Hutchinson River 
Parkway while operating a car owned by the United Nations. Mr. Trygve 
Lie was himself in the ear, and was proceeding to a conference with 
officials of the city of New York concerning business of the United Nations. 
At a hearing held on November 8 Mr. Osear Schachter, Legal Counsel, 
United Nations, appeared for the defendant ® and challenged the jurisdie- 
tion of the Court on the ground that the defendant, at the time of the 
alleged offense, had been performing an act in his official capacity and 
falling within his functions, and that he was therefore entitled to the im- 
munity provided in Section 7(b) of the Immunities Act.® 

Judge Rubin’s ruling, the grounds for which will be discussed below, 
was, in effect, that 


. . . Where immunity is claimed by personnel of the United Nations, 
this Court cannot hold as a matter of law that the defendant so claim- 
ing immunity was engaged in an official act which justified the grant- 
ing of immunity, and that such a determination can only be made after 
the trial of an issue of fact; and if the trial of that issue of fact pro- 
duces a conclusion that the defendant was, at the time of the commis 
sion of the offense charged, engaged in such an activity as was 
necessary to the proper functioning of the United Nations Organiza- 
tion, then and only then should immunity be granted, and _ this, 


Although the Immunities Act was intended primarily to meet the requirements of 
international organizations other than the United Nations, it serves also as a temporary 
measure for fulfilling the obligations imposed by the Charter, pending accession of the 
United States to the General Convention and conclusion of the special agreement or 
convention with the United Nations. See Lawrence Preuss, ‘‘The International Or 
ganizations Immunities Act,’’ this JOURNAL, Vol. 40 (1946), pp. 332-345. 

4 Mr. Charles Fahy to Mr. Trygve Lie, Nov. 28, 1946. United Nations, Press Release 
M/178 (Nov. 29, 1946), p. 3. 

See. 8(a) provides: ‘‘No person shall be entitled to the benefits of this title unless he 
(1) shall have been duly notified to and accepted by the Secretary of State as a repre 
sentative, officer, or employee; or (2) shall have been designated by the Secretary of 
State, prior to formal notification and acceptance, as a prospective representative, officer, 
or employee; or (3) is a member of the family or suite, or servant, of one of the fore 
going accepted representatives, officers, or employees.’’ 

5 The law of New York provides that in prosecutions for a misdemeanor the defendant 
need not be present, but may appear by counsel. Gil. Crim. Code (1945), Cr. Pr., Secs. 
297, 356, 434. 

6 Sec. 7(b): ‘‘ Representatives of foreign governments in or to international organi 
zations and officers and employees of such organizations shall be immune from suit and 
legal process relating to acts performed by them in their official capacity and falling 
within their functions as such representatives, officers, or employees except insofar as 
such immunity may be waived by the foreign government or international organization 


eoncerned.’’ 
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regardless of whether the defendant was a member of the Security 
Council or a minor employee.’ 


The decision of the Court, therefore, was that ‘‘upon the facts in this case 
the defendant is not entitled to immunity as a matter of law without a 
trial of the issue of fact and is accordingly required to plead to the In- 
formation before the Court.’’ * 

An adjournment having been granted, the Secretary-General on Novem- 
ber 27 addressed a communication to the Legal Adviser of the Department 
of State, in which he recited the facts of the case as stated above and 
requested an opinion as to whether, under the circumstances, the defendant 
was entitled to the immunity provided in Section 7(b) of the Act.® Mr. 
Fahy replied on the following day that the employee in question was in his 
opinion entitled to the immunity claimed, but added that, ‘‘of course, . . 
the matter is now pending in Court and my opinion is only that and noth- 
ing more.’’?° Judge Rubin had in his opinion suggested that this pro- 
cedure be followed, and had implied that he would view an opinion or 
suggestion of the Department of State as conclusive upon the Court.?! 

Notwithstanding Mr. Fahy’s reply, which was favorable to the claim 
of immunity despite the caution of its language, Counsel for the United 
Nations (Mr. Schachter) on November 28 wrote to Judge Rubin as follows: 


It will be noted that the legal adviser of the Department of State 
has expressed the opinion that the defendant, William Ranallo, is 
is entitled to the immunity provided in Section 7(b) of the Immunities 
Act under the facts of this case. The opinion thus covers the issue 
of principle presented. However, the Secretary-General has no desire 
to press the principle of immunity in the instant case, and he has, 
therefore, requested me to inform the Court that he is prepared, on 
behalf of the defendant, to pay such fine as the Court may levy.’* 


The grounds for this volte face on the part of the Secretary-General 
can only be conjectured. It is true that waiver of immunity in this 
particular case was in conformity with the general policy of the United 


7 For the above statement, which is in amplification of his opinion of November 8, 
the writer is indebted to a personal letter from Judge Rubin, dated Feb. 19, 1947. 

867 N. Y. 8. (2d) 31, 35. 

9 United Nations, Press Release M/178 (Nov. 29, 1946), p. 2. 

10 Same, p. 3. 

11‘*This Court feels strongly that the question of immunity under these circumstances 
should be entrusted not to the whim or eaprice of any individual or committee that might 
speak for the United Nations, but rather that such immunity should be available only 
when it is necessary to assure the proper deliberations of the Organization—a circum- 
stance that could be readily brought about if the granting of immunity were restricted 
to those cases where our own State Department certified that the exemption from prose- 
eution or suit was in the public interest.’’ 

12 United Nations, Press Release M/78 (Nov. 29, 1946), p. 1. 
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Nations as expressed in the Provisional Staff Regulations '* and in Section 
20 of the General Convention, which provides: 


Privileges and immunities are granted to officials in the interests 
of the United Nations and not for the personal benefit of the indi 
viduals themselves. The Secretary-General shall have the right and 
the duty to waive the immunity of any official in any case where, in 
his opinion, the immunity would impede the course of justice and 
can be waived without prejudice to the interests of the United 
Nations. 


It may be surmised, however, that the decision not to press the claim of 
immunity in this case, while reserving the principle at stake, may have 
been influenced also by a desire to avoid a controversial issue which would 
endanger the successful conclusion of negotiations on larger issues in- 
volving the legal position of the United Nations and its personnel in the 
United States. Several traffic cases involving employees*® and _ repre- 
sentatives of Members *° of the United Nations had arisen before New York 


18 Regulation 4: ‘‘The immunities and privileges attaching to the United Nations by 
virtue of Article 105 of the Charter are conferred in the interests of the Organization. 
These privileges and immunities furnish no excuse to the staff members who enjoy them 
for non-performance of their private obligations or failure to observe laws and police 
regulations. In any case where these privileges and immunities arise, the staff member 
concerned shall immediately report to the Secretary-General, with whom alone it rests 
to decide whether they shall be waived.’’ Resolution of the General Assembly, Feb. 13, 
1946, on Organization of the Secretariat, Annex II, Doe. A/64 (July 1, 1946), p. 18. 

14 Section 21 further provides: ‘‘The United Nations shall codperate at all times with 
the appropriate authorities of Members to facilitate the proper administration of justice, 
secure the observance of police regulations, and prevent the occurrence of any abuse in 
connection with the privileges, immunities and facilities mentioned in this Article.’’ 

15 The following cases are reported in the press: (1) Andrew Jackson, a United Na- 
tions employee, was charged with speeding in Yonkers, and, no plea of immunity having 
been raised, was fined $35 by City Judge C. W. Boote on Nov. 1, 1946 (The New York 
Times, Nov. 5, 1946); (2) David Sisson, a chauffeur employed by the United Nations, 
was charged with speeding in New Rochelle, and was fined $5 on Nov. 4 by Magistrate 
J. R. Hockert, after an assistant to the Security Officer of the United Nations, appear- 
ing before the Court, had stated: ‘‘The United Nations does not intend to ask immunity 
for chauffeurs and other staff employees. They are subject to the laws as well as any 
one else’’ (same, Nov. 5, 1946) ; (3) Rafik Asha, stated to be an employee of the United 
Nations, was fined $10 for speeding by Justice of the Peace Louis Gangano in the 
Greenburgh Police Court, after the Court had been notified by the Security Officer that 
the defendant was prepared to pay any fine assessed (same, Nov. 16, 1946). 

16 (1) Dr. José Arce, Ambassador of Argentina to the United States, and Chief Rep 
resentative of Argentina to the General Assembly, having received a summons for 
speeding in Irvington-on-Hudson, offered in a letter to Judge James J. Lyden to pay 
any fine which might be imposed, in stating: ‘‘I do not know whether, in my capacity 
of Ambassador, any specific privileges are granted to me by the laws of the State of 
New York. Nor am [I interested in knowing whether this is so or not, since I am a 
strict observer of the law, within or outside of my country.’’ Construing this as a 
plea of guilty, Judge Lyden imposed a fine of $15 (same, Nov. 14, 1946). (2) On 
Noy. 8, Mikhail Ruhachev, driver of a Soviet Embassy car with a diplomatic license, 
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courts at about the same time as the Ranallo case, and the public reaction 
to the latter must have indicated the possibility of the growth of a strong 
attitude adverse to a liberal interpretation of the immunities already 
granted, and opposed to the concession of any further exceptions to the 
uniform application of the local law.'*7 Such a public opinion, always sen- 
sitive when the creation of a ‘‘privileged class’’ appears to be threatened, 
would undoubtedly have had unfavorable repercussions in Congress, which 
will be called upon to approve the results of the negotiations in progress 
for the purpose of settling definitively the legal position which the United 
Nations and its personnel shall enjoy in this country. 

Although the waiver of immunity by the Secretary-General left the 
principal issue unsettled the reasoning of Judge Rubin’s opinion has 
thereby lost little of its interest and importance since it touches upon 
problems which will be recurrent and possibly adumbrates the judicial 
attitude which will be assumed in future cases presenting similar or 
analogous circumstances. 

It is apparent that Judge Rubin felt himself free to proceed to a 
judicial determination of the question of immunity only in the absence of 
an authoritative ruling by the political branch of the United States 
Government which would foreclose such action. The certification by the 
Legal Adviser that the defendant had been duly registered in conformity 
with the requirement of the Immunities Act was doubtless conclusive upon 
the Court, and would have been so held had it been presented at the time 
the claim of immunity was initially raised, or subsequently, had the case 
gone to trial. 

The binding character of an executive ruling under the circumstances 
of the instant case would further have been supported by reference to 
the established practice in analogous cases involving certification by the 
Department of State of the status of foreign diplomatic agents and mem- 


pleaded guilty to speeding in Glen Cove, and was fined $5 by City Judge Reginald 
Moore. The Court in this case indicated that it was prepared to assume jurisdiction 
even in the event that the plea of diplomatic immunity had been raised (same, Nov. 9, 
1946). (3) On Nov. 22, a Dutch Representative to the United Nations (apparently 
Dr. M. P. L. Steenberghe, President of the Economic, Financial and Shipping Mission 
of the Netherlands at Washington, D. C.) pleaded guilty by telegram to speeding in 
Pelham. Justice Stott, in imposing a fine of $15, stated in reply that ‘‘These immuni- 
ties, which must of necessity be granted, should not be used lightly. Like the veto 
power in your own [Security] Council, it should only be resorted to under circumstances 
of the most unusual nature. Our community is based upon the theory that all men are 
equal before the law . . .’’ (same, Nov. 22, 1946). 

17 It is reported in The New York Times of Nov. 16, 1946, that Judge Rubin had on 
the preceding day ‘‘displayed a thick sheaf of letters received from all parts of the 
country. Each letter, without exception, protested against the granting of immunity 
in the Ranollo case and all similar legal action involving United Nations personnel.’’ 
It is not, of course, to be presumed that the Court would have been influenced by this 
novel form of Gallupsjurisprudenz, had the case gone to trial. 
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bers of their staff. The executive has customarily confined its statement 
to the question whether the defendant had or had not been received in a 
diplomatic capacity by the Government of the United States, thus leaving 
the legal consequences to be derived from the status thus recognized to 
judicial determination in the usual way.’® Such a statement, which 
assumes to decide only the status of the defendant, has properly been held 
to be conclusive, and can be justified on obvious grounds of public policy.’® 
Chief Justice Fuller expressed the accepted principle when he stated, in 
the case of In re Baiz, that: 


. . . We do not assume to sit in judgment upon the decision of the 
Executive in reference to the public character of a person claiming 
to be a foreign minister, and therefore have the right to accept the 
certificate of the State Department that a party is or is not a privileged 
person, and cannot properly be asked to proceed upon argumentative 
or collateral proof.*° 


In eases involving claims of immunity by foreign states and their in- 
strumentalities the Department of State has in recent years, however, 
frequently gone beyond the mere certification of the status claimed, and 


18 Among the cases which established this principle, see United States v. Liddle, 26 
Fed. Cas. 936, No. 15, 598 (C.C.Pa. 1808) ; United States v. Ortega, 27 Fed. Cas. 359, No. 
15,971 (C.C.Pa. 1825); and United States v. Benner, 24 Fed. Cas. 1084, No. 14,568 
(C.C.Pa. 1830). 

19 The contentions of the Attorney-General, approved by the House of Lords in 
Engelke v. Musmann [1928], A.C. 433, are so cogently stated, and are of such obvious 
applicability in the situation under discussion in the present article that they merit 
quotation in extenso: ‘*. . . The Attorney-General submits that a statement that recog- 
nition has been accorded made on behalf of His Majesty either by the Secretary of 
State or by H. M. Attorney-General in person must necessarily be conclusive on the 
diplomatic status of that person. It must be admitted, however, that such a statement 
is conclusive upon the question of diplomatic status alone; and it is still for the Court 
to determine as a matter of law whether, the diplomatie status having been conclusively 
proved, immunity from process necessarily follows. The Attorney-General desires to 
point out that there may be cases in which, though the diplomatic status is conclusively 
proved in the manner indicated, yet immunity from process may still not exist. ... In 
no sense, therefore, . . . is the jurisdiction of the Court to determine the existence of 
immunity ousted merely because, as the Attorney-General submits, a particular form 
of proof of diplomatic status is conclusive and cannot be questioned. . . . If the Court 
can go behind the statement and themselves seek to investigate the facts, compelling 
the person on behalf of whom the immunity is claimed to submit to legal process for 
that purpose, it would be impossible for His Majesty to fulfil the obligations imposed 
upon him by international law and the comity of nations, since the steps taken to in- 
vestigate the claim would in themselves involve a breach of diplomatic immunity which 
in the event the Court might decide to have been established. ...’’ Lord Phillimore 
observed that ‘‘where an applicant is claiming that he is privileged from litigation it 
seems a strange result if he is forced to litigate in order to obtain his exemption from 
litigation.’’ [1928], A.C. 433, 449. See also, The Amazone [1940], P. 40 (C.A.). 

20135 U. 8. 403, 432 (1890). Also, Lehigh Valley R. Co. v. State of Russia, 21 F. 
(2d) 396, 400 (C.C.A. 2d, 1927). 
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has undertaken to pass conclusively upon the issue of substantive law 
before the courts. It might have been expected that this expansion of the 
executive power would have encountered some judicial resistance, or, at 
least, that the application of executive rulings would be subjected to 
restrictive interpretation. On the contrary, executive intervention in 
what is normally deemed to be the judicial sphere has been so unreservedly 
accepted by the courts, both federal and state,*! that it may be suspected 
that they have in some cases welcomed the relief from the necessity of 
judicial inquiry which was afforded by an authoritative executive ruling. 
The courts have on occasion experienced difficulty in ascertaining the 
intent of the State Department, in view of the sibylline language which 
its spokesmen sometimes affect; but they have expressed no doubt as to 
the oracular nature of its pronouncements, once its intent has been 
discovered.** 

It was, perhaps, with this recent trend in mind that Judge Rubin sug- 
gested that immunity should be granted to officers and employees of the 
United Nations only in ‘‘those cases where our own State Department 
certified that the exemption from prosecution or suit was in the public 
interest.’ His acknowledgement that certification by the executive would 
be conclusive, not only as to the status of the defendant, but further as to 
the basic legal issue raised by the plea of immunity, is in conformity with 
a recent decision of the New York Court of Appeals,** as was his ruling 


21JIn Republic of Mexico v. Hoffman, 324 U. 8.30 (1945) [this JouRNAL, Vol. 39 (1945), 
p- 585], Chief Justice Stone stated: ‘‘It is... not for the courts to deny an im- 
munity which our government has seen fit to allow, or to allow an immunity on new 


’? The decision in this case 


grounds which the government has not seen fit to recognize. 
has led Philip C. Jessup, in a trenchant criticism of the recent trend, to answer affirma- 
tively the question: ‘‘Has the Supreme Court Abdicated One of Its Functions?’’ This 
JOURNAL, Vol. 40 (1946), pp. 168-172. 

22 Compare the writer’s remarks concerning the varying forms of State Department 
suggestions of immunity, with citation of cases, in this JOURNAL, Vol. 36 (1942), pp. 
44-46, 

23 United States of Mexico v. Schmuck, 294 N. Y. 265 [this JoURNAL, Vol. 40 (1946). 
p. 205], in which Lehman, Ch.J., stated (at p. 272) that: ‘An extraordinary situation 
calling for extraordinary remedy may be presented ... when a court assumes to try 
issues which are beyond its competency or to exercise a jurisdiction which, in accord- 
ance with well established rules of policy which have the force of law, it should de 
cline to exercise. (Ex parte Peru, 318 U. 8. 578, ... ) [this JourNAL, Vol. 38 (1944), 
p. 132]. . . . Judicial inquiry may be precluded of claims of immunity previously de 
termined by a competent political branch of the Government upon the request of a 
foreign sovereign State. In such cases, as the courts have frequently pointed out, the 
courts ‘follow the action of the political branch, and will not embarrass the latter by 
assuming an antagonistic jurisdiction.’ (United States v. Lee, 106 U. 8S. 196, 209). 
Then judges who assume a jurisdiction which may embarrass the Department of State 
in the conduct of foreign relations may be commanded to relinquish jurisdiction upon 
the request or suggestion of the political branch of the Government.’’ Also, Miller +. 
Ferrocarril del Pacifico de Nicaragua, 137 Maine 251 (1941); Stone Engineering Co. . 
Petroleos Mexicanos, 352 Pa. 12 (1945). 
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that in default of such certification the Court could proceed to a trial 
of the issue of fact.*4 

The case of Trost v. Tompkins, decided in 1945 by the Municipal Court 
of Appeals for the District of Columbia,* although not referred to in 
Judge Rubin’s opinion, is clearly in point. The Assistant Commission for 
Shipping and Emigration of the Yugoslav Government, defendant in a 
civil suit, raised the plea of diplomatic immunity on the grounds that he 
performed his official duties under the supervision of the Yugoslav Am- 
bassador, and that his name had been included in the so-ealled ‘* White 
List’’ of the Department of State.** The Assistant Chief of the Protocol 
Division testified as a witness for the defendant and identified the list in 
evidence, but did not appear in behalf of, or claim to represent, the 
Department of State. In affirming the judgment of the court below, which 
was adverse to the claim of the defendant, the Court of Appeals, speaking 
through Richardson, Ch.J., stated (at p. 229): 


We recognize the importance of the rule that diplomatic immunity 
is essentially a political question; that considerations of policy, often 
involving delicate relations between our government and friendly 
powers, are so potent that courts properly refuse to look beyond a 
determination by the executive branch of government. 


The Court found that the duties of the defendant were not of a diplomatic 
character and that he was not, therefore, entitled to immunity. Like 
Judge Rubin, however, Judge Richardson acknowledged that a ruling by 
the State Department, had such been presented, would have been con- 
elusive as to the substantive question at issue: 


The delicacy of the question, involving as it does the relations of 
our government with a friendly foreign nation, is such that the 
absence of a decision by the executive department charged with re- 
sponsibility for the conduct of our affairs abroad, is to be regretted. 
The usual rule is that ‘Courts have no jurisdiction to decide political 
questions.’ [Citing Sevilla v. Elizalde, 72 App. D. C. 108, 112 F. 
(2d) 29.] But where, as here, the issue is raised as an affirmative 


24 Judge Lehman continued (294 N. Y. 265, at p. 273): ‘‘The question whether a 
court has acquired jurisdiction over the person of a defendant or the subject matter of 
an action, and the question whether a court should relinquish jurisdiction, are judicial 
questions which ordinarily must be decided by the court whose jurisdiction is challenged. 
Where such challenge is made .. . , the court must relinquish a jurisdiction based upon 
service of such process when it appears that the claim of immunity has been recognized 
and allowed by a competent political branch of the government ... ; but the judicial 
branch, even in such case, retains jurisdiction to determine any question left open by 
the political branch of our government for decision by the judicial branch... .’’ 

2544 A, (2d) 226 (1945). 

26 This is the ‘‘List of Employees in the Embassies and Legations in Washington 
Not Printed in the Diplomatic List.’’ Since it is apparently prepared without investi- 
gation or verification, it is not conclusive evidence of the diplomatic character of those 
whose names are listed, Same, at p. 228-230. 
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defense in an action over which the court has jurisdiction and there 
is no executive ruling, the situation requires judicial determination.”? 

Still more directly in point is the decision of the Appellate Division of 
the Supreme Court of New York in the case of Girardon v. Angelone, in 
which a motion to dismiss a civi! action against the Commercial Attaché 
of the Italian Embassy was granted on reargument of the defendant’s 
appeal.** The appellant had, upon application for a reargument, produced 
two certificates from the Department of State, the first of which stated: 
‘‘This is to certify that Signor Romolo Angelone is Commercial Attaché 
to the Italian Embassy at Washington, and that he is therefore entitled 
by the laws of the United States to the diplomatie privileges and im- 
munities corresponding to his office.’ The second certificate was to the 
same effect, and was merely submitted as official proof of the recognized 
diplomatie character of the appellant, which was not disputed by the 
respondent. Subsequently the Italian Ambassador requested of the De- 
partment of State ‘‘its authoritative intervention in the case, in order to 
obtain the dismissal of these proceedings against a member of the Italian 
Embassy.’’ The United States Attorney having communicated to the 
Court a request of the Department of State that its opinion that the 
‘‘taken into consideration,’’ the 
Court applied to the Department for a clarification of its views, where- 
upon the latter replied through the Attorney General that: ‘‘As such 
attachés are considered to be exempt from judicial process under our laws, 
it is believed that the legal proceedings against Signor Romolo Angelone 
should be dismissed.’’ The Court, having at last received an unequivocal 
statement, held that it must ‘‘respect the request of the Department of 
State’’ and dismiss the complaint. 

In this case the executive departed from its earlier practice of merely 
certifying the status of the defendant, and further undertook to determine 
the substantive legal issue, in conformity with the general trend which has 
already been noted. Such was possibly the intention of the Legal Adviser 


defendant was immune from process be 


in stating, in response to the request of the Secretary-General in the 
Ranallo case, that the defendant was, in his opinion, entitled to immunity 
from legal process. This statement, without more, would have disposed of 
the case at the trial, had not the Secretary-General elected to waive im- 
munity, since it could be interpreted as meaning that the executive had 
‘recognized and allowed’’ the claim of immunity as a conclusion of law.*? 
The addendum, that as ‘‘the matter is pending in court . . . my opinion 


27 Same, at p. 231. 

28254 N. Y. Supp. 657 (19382). 

29 See Ex parte Muir, 254 U. S. 522, 532 (1921); The Navemar, 303 U. S. 68, 74-75 
(1938), this JouRNAL, Vol. 32 (1938), p. 381; Ex parte Peru, 318 U. S. 578, 581 (1942), 
this JoURNAL, Vol. 38 (1944), p. 132; The Janko, 54 F. Supp. 241, 243 (1944); and the 
cases cited in notes 21 and 23, above. 
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is only that and nothing more,’’ was, however, expressed in language 
which the courts have in similar cases uniformly interpreted as meaning 
that the Department has merely ‘‘acted as a conduit’’ in transmitting a 
claim of immunity to the court for ‘‘its respectful consideration,’’ leaving 
the substantive issues open for judicial determination.*° 

The Legal Adviser’s letter in the instant case achieved such a precise 
balance of opposing and irreconcilable opinions that it is difficult to ex- 
tract from it any conclusion whatsoever. Courteous and diplomatic 
deference was paid both to the United Nations and to the independent 
judiciary of the State of New York, but the solution of the basic issue 
was scarcely advanced, nor were any guideposts set up for the future. 
It may be hoped that the Department of State will be able to resolve its 
internal hesitations and doubts and that it will either evolve some adequate 
machinery—which it does not now possess—for passing upon matters 
which are essentially of a judicial nature,* or, alternatively and preferably, 


80 In response to a request by the Spanish Ambassador for intervention to secure the 
release of The Navemar, the Department of State replied that its practice in such cases 
was ‘‘to refrain from taking any action which might constitute an interference by the 
executive authorities of this Government with regard to the merits of the controversy,’’ 
a statement which the Supreme Court construed as meaning that the legal questions at 
issue were ‘‘appropriate subjects for judicial inquiry upon proof of the matters al 
leged.’’ 303 U. S. 68, 74-75 (1938). In Lamont v. Travelers Insurance Co., 281 N. Y. 
362, 373-374 (1939), the Department stated, in transmitting a claim of immunity, 
that ‘‘the United States does not intervene as an interested party,’’ and only presented 
its suggestion ‘‘as a matter of comity between the Government of Mexico and the 
United States Government for such consideration as the Court may deem necessary 
and proper.’’ The Court of Appeals, thus left free to examine the claim, denied the 
motion to dismiss. Also, Hannes v. Kingdom of Roumania Monopolies Institute, 20 
N. Y. Supp. (2d) 825, 828 (1940); Ulen §& Co. v. Bank Gospodarstwa Krajowego, 24 
N. Y. Supp. (2d), 201, 204; The Katingo Hadjipatera, 1941 A.M.C. 581, 583; The 
Anghyra, 1941 A.M.C, 1495. 

81 See Girardon v. Angelone, above. The confusion and prolongation of litigation 
which may result from indecision on the part of the State Department in questions 
relating to claims of immunity may further be illustrated by reference to Sullivan v. 
State of Sdo Paulo, 36 F. Supp. 503 (E.D.N.Y., 1941), aff’d, 122 F. (2d) 355 (C.C.A. 
2d, 1941), this JouRNAL, Vol. 36 (1942), p. 131; The Ioannis P. Goulandris, 39 F. 
Supp. 630 (S.D.N.Y., 1941), rearg., 40 Supp. 924 (1941); and The Maliakos, 41 F. 
Supp. 697 (S.D.N.Y., 1941). In the Sado Paulo case, the Department stated that ‘‘it 
is the practice of the Department to leave such questions of immunity for determina 
tion by the courts, applying the principles of international law, to the facts and cir- 
cumstances of the particular cases.’’ Subsequently, however, it stated that the De- 
partment had not intended to indicate that it had ‘‘recognized and allowed’’ the claim, 
but that transmittal of the claim had ‘‘necessarily implied an acceptance, as true, of 
the statements of fact made by the Brazilian Government’’; ‘‘the ultimate decision 
of the question of immunity,’’ nevertheless, ‘‘should be left to the court.’’ 36 F. 
Supp. 503, 505. The court by labored exegesis was able to conclude that the Depart 
ment intended that immunity be granted. Compare, however, The Maliakos, in which 
the Department ‘‘accepted as true’’ the facts contained in the statement of the claim 
of immunity. This was intended, the Secretary of State later explained, ‘‘to convey 
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permit the courts to develop their own body of jurisprudence and judicial 
policy, while reserving its power of intervention for cases in which there 
may be an obvious threat of abuse or denial of justice. 

The immunity from ‘‘suit and legal process’’ relating to acts performed 
by officers or employees of international organizations ‘‘in their official 
capacity and falling within their functions,’’ as provided by Section 7(b) 
of the Immunities Act, is not defined therein. The Executive Order which 
extended the benefits of the Act to the United Nations also failed to define, 
limit, or condition the immunities granted, although the President was 
so empowered under Section 1 of the Act. In the absence of statutory 
definitions Judge Rubin considered that he was free to examine the conten- 
tions urged on behalf of the defendant in the light of general principles 
of interpretation, and with a view to the political and social consequences 
which would flow from an acceptance of such contentions. The guiding 
principle Judge Rubin found in Section 21 of the New York Penal Law, 
which provides: 


The rule that a penal statute is to be strictly construed does not 
apply to this chapter [General Provisions] or any of the provisions 
thereof, but all such provisions must be construed according to the 
fair import of their terms, to promote justice and effect the objects 
of the law. 


Mr. Schachter had contended, in a memorandum for the Court,** that 


There can be no doubt that the defendant was acting in his official 
capacity when he was driving the Secretary-General on the Hutchinson 
River Parkway on 17 October. Mr. Lie was at that time on his way to 
a conference with officials of the city of New York concerning business 
of the United Nations. The act of driving the Secretary-General was, 
of course, performed by the chauffeur in his ‘‘official capacity’’ and 
fell within his functions. Accordingly, it is clearly covered by Section 
7(b) of the Immunities Act. 

To accept this contention, Judge Rubin held, would be to recognize the 
existence of ‘‘a general and unrestricted immunity from suit or prosecu- 
tion on the part of the personnel of the United Nations, so long as the 
individual be performing in his official capacity, even though the indi- 
vidual’s function has no relation to the importance or success of the 
Organization’s deliberations.”” To reach such a result, he concluded, 
would be to carry the principle of immunity ‘‘completely out of bounds.’’ 
The necessity of ‘‘a certain amount of immunity’’ to ensure the organs of 
the United Nations and ‘‘their necessary personnel against harassment by 
way of court proceedings, civil or criminal,’’ was conceded by ‘‘every 
right-thinking American citizen,’’ but it was evident from the Charter 


the understanding that I recognized as warranted the claim of immunity made by the 
Greek Minister... .’’ 41 F. Supp. 697, 699. 
32 Unpublished, but quoted in extenso in The New York Times (Nov. 11, 1946). 
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itself that immunities should be restricted to those which are essential to 
“‘the independent exercise or . . . functions in connection with the Organ- 
ization.’? That an unqualified and unrestricted immunity in respect to all 
official acts, without regard to the circumstances of the individual ease, 
had been intended neither by the Charter, by the Act of Congress, nor by 
the Presidential Order is evident, Judge Rubin maintained, from the fact 
that it would, if granted, lead in effect to the creation of ‘‘a large preferred 
elass within our borders who would be immune to punishment on identical 
facts for which the average American would be subject to punishment,’’ 
a consequence which ‘‘does violence to the American sense of fairness 
and justice and flouts the very basic principle of the United Nations itself, 
which in its preamble to its Charter affirms that it is created to give 
substance to the principle that ‘the rights of all men and women are 
equal,’’’** The interests of the United Nations, therefore, can be recon- 


33 Judge Rubin further observed that ‘‘Our state and national legislators enjoy a 
measure of immunity so as to insure the proper functioning of the Congress and of 
the State Legislators, which falls far short of that measure of immunity contended for 
on behalf of the personnel of the United Nations, and no valid reason exists why the 
immunity accorded to the United Nations should be greater in scope than that found 
necessary to insure the proper functioning of our own Congress.’’ 

This argument is without point, since it is the evident intent of the Immunities Act 
to confer exemption from suit and from legal process in respect of official acts in all 
eases, both civil and criminal. The congressional immunity to which Judge Rubin 
refers provides only that members of Congress, during a session, and in going to or 
returning from the same, shall be exempt from ‘‘arrest,’’ except in cases of ‘‘treason, 
felony or breach of the peace.’’ The Supreme Court has held that the expression 
‘*breach of the peace’’ excludes from the constitutional exemption all indictable 
criminal actions, and that a member of Congress is not, therefore, privileged from 
arrest for an indictable offense. Williamson v. United States, 207 U. S. 425 (1908). 
This limits the exemption merely to arrest in aid of civil process, and, in view of the 
present unimportance of civil arrest, reduces the immunity almost to a nullity. The 
exemption from civil arrest, moreover, does not confer immunity from the service of 
civil process. Long v. Ansecl, 293 U. S. 76 (1934). The Immunities Act, on the other 
hand, grants an exemption from ‘‘legal process’’ in cases relating to official acts. 

The interpretation which has been placed by the United States courts on congres- 
sional immunity from arrest may offer some guidance in construing the provisions of 
the General Convention that representatives of Members of the United Nations in or to 
the United Nations (See. 11(a)), and experts on mission for the United Nations (Sec. 
22(a)), shall enjoy ‘‘immunity from personal arrest or detention.’’ Compare the con- 
flicting interpretations placed by the Department of State and by the French Foreign 
Office upon the expressions ‘‘personal immunity’’ and ‘‘arrest’’ in the King case 
(1912) and the case of Princess Zizianoff v. Kahn and Bigelow (1927). Hackworth, 
Digest of International Law, Vol. IV, pp. 739-745. Compare United States v. Tarcuanu, 
10 F. Supp. 445 (S.D.N.Y., 1935), in which it was held that a consul’s ‘‘ personal im- 
munity from arrest, except in case of crime’’ involves only immunity from civil arrest, 
but confers no exemption from civil process. The Supreme Court of Austria in 1928 
held that the ‘‘personal immunity’’ of a consul confers no immunity from prosecution 
and conviction for a criminal offense, but only from arrest and execution. Annual 
Digest of Public International Law Cases (1927-1928), Case No. 267. 
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ciled with the general interest only if 


. the application of the principle of immunity [is interpreted 
as being limited] to those personnel whose activities are such as to be 
necessary to the actual execution of the purposes and deliberations 
of the United Nations as distinguished from those household servants 
and personnel who merely serve the personal comfort, convenience 
or luxury of the delegates and Secretariat who actually perform the 
true functions of the Organization. 

Judge Rubin maintained in further justification of a restrictive interpre- 
tation that acceptance of a general and unrestricted immunity for all 
official acts would involve the concession to officers and employees of the 
United Nations of a more privileged position than that granted to foreign 
diplomatic agents and their staffs. The latter, he observed, are ‘‘at least, 
subject to return to their own countries for prosecution and 


theoretically 
punishment,** while the former would enjoy universal impunity, since 
the United Nations possesses no tribunal and no eriminal jurisdiction 
over its personnel. This argument somewhat overestimates the importance 
of the jurisdiction which sending states assert, to greater or lesser degree, 
over members of their diplomatic missions abroad;*° and it minimizes 
the significance of the settled policy of the United Nations to waive even 
the limited immunity which its personnel possess whenever this can be 
done without interference with the work of the Organization.*® It further 


34 Citing See. 25, New York Penal Law, which provides: ‘‘ Ambassadors and other 
public ministers from foreign governments, accredited to the president and government 
of the United States, and recognized according to the laws of the United States, 
with their secretaries, messengers, families and servants, are not liable to punishment 
in this state, but are to be returned to their own country for trial and punishment.’’ 

35 There are probably no countries, including those which assert an extensive juris- 
diction under the principle of active personality, which would undertake to prosecute 
a national for committing abroad so minor an offense as that charged in the Ranallo 
case. See Harvard Research in International Law, Jurisdiction with Respect to Crime, 
this JouRNAL, Vol. 29 (1935), Supplement, pp. 519-527. In an exceptional case, the 
Rumanian High Court of Cassation and Justice in 1928 upheld the conviction of a 
former Rumanian commercial attaché for accepting and offering bribes in Italy in 
connection with government purchases. Silesco v. Ministry of Industry and Commerce, 
Revue de droit international privé, Vol. 25 (1930), p. 512. The Government of the 
United States has been disposed to place little reliance upon the possible trial in their 
home countries of persons charged with the commission of offenses in the United States. 
Secretary of State Hughes to Ambassador Jusserand, Jan. 21, 1924, Hackworth, Digest 
of International Law, Vol. IV, p. 59. 

36 Judge Rubin’s statement that the question of immunity should not be entrusted 
‘‘to the whim or caprice of any individual or committee that might speak for the United 


Nations Organization’’ appears to be wholly gratuitous in view of this policy, which 
was restated in the Memorandum presented by Mr. Schachter as follows: ‘‘The Secre- 
tary-General is aware that even the limited immunity enjoyed by the United Nations 
entails a serious responsibility to prevent its abuse. He fully recognizes that the 
existence of an immunity cannot be permitted to countenance willful or reckless viola- 
tions of the law. To this end, he has directed that strict measures be taken to assure 
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ignores the fact that all governments, in granting to foreign diplomatic 
officers and personnel immunity in respect of both official and private 
acts,*’7 consider the possibility of prosecution following waiver or dis- 
missal from the service as constituting a sufficient safeguard against 
abuse.** Officers and employees of the United Nations, on the other hand, 


compliance with the laws of the community on the part of all officers and employees 
of the Organization. The Court may be assured that the violations of local laws, and 
in particular of laws relating to safety, are viewed most seriously and that appropriate 
auction is taken by the Secretary-General in such cases. These facts are drawn to the 
attention of the Court so that it may be clearly understood that this statutory im 
munity based on accepted international law has not operated, and will not operate, to 
sanction or encourage disregard of the laws of the community.’’ 

There is, furthermore, no reason to believe that this policy will be carried out any 
less conscientiously by the United Nations than it was by the League of Nations. 
According to a former member of the League Secretariat, ‘‘The waiver of diplomatic 
rights hung like a permanent threat over the heads of officials who might otherwise 
have been inclined to abuse their position. It was as a whole sufficient to prevent any 
tendency to hide behind immunities.’’ Egon F. Ranshofen-Wertheimer, The Interna 
tional Secretariat, Washington, 1945, p. 266. See also the summary of League prac 
tice by a former Legal Adviser of the League Secretariat, H. McKinnon Wood, ‘‘ Legal 
Relations between Individuals and a World Organization of States,’’ Transactions of 
the Grotius Society, Vol. 30 (1945), pp. 163-164. 

37 Mr. Schachter’s Memorandum pointed out that ‘‘it may not be irrelevant to call 
attention to the fact that the immunity involved here is not the same as the broad 
unrestricted immunity enjoyed by diplomatic officials all over the world. A foreign 
diplomat, as is well known, cannot be subjected to legal process for any act performed 
by him, ever though such act is performed wholly in a private capacity. Even the 
family and servants of a diplomatic official enjoy this sweeping immunity. The United 
Nations, it must be emphasized, has neither requested nor received such unrestricted 
immunity. Under the law, as already noted, this immunity is limited solely to acts 
performed by officers of the United Nations acting in their official capacity. A United 
Nations official engaged in personal and private activities is subject to legal process to 
the same extent as any private citizen in this country. It is only where, as in the in 
stant case, the official is carrying out his duties, that the immunity is involved. Thus, 
it can be seen that there is no claim of ‘extra-territoriality’ here; on the contrary, it is 
an immunity much more limited than that granted traditionally and without question 
to the hundreds of diplomatic officials in this country.’’ 

88 The United States has accorded diplomatic immunity to the subordinate employees 
of foreign diplomatic missions, even when they are of American nationality, as is fre- 
quently the case. Since such employees are subject solely to the jurisdiction of the 
United States, they can be prosecuted only if their immunity be waived, or after their 
diplomatic services have been terminated. See the numerous incidents involving the 
chauffeurs of diplomatic agents collected in Hackworth, Digest of International Law, 
Vol. IV, pp. 522-533, and especially the Mahoney case (p. 525); and District of Co 
lumbia v. Paris (Police Court, D. C., 1939), this JouRNAL, Vol. 33 (1939), p. 787. 

Under the Immunities Act the Government of the United States has an additional 
safeguard, since it is therein empowered to limit the enjoyment by officers and em 
ployees of any privilege, exemption or immunity provided by the Act (Sec. 1), to refuse 
to accept any person as entitled to the benefits of the Act (Sec. 8(a)), and to withhold 
sueh benefits from any person whose ‘‘continued presence’’ in the United States ‘‘is 
not desirable’’ (Sec. 8(b)). The General Convention, which will supersede inconsistent 
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do not now enjoy such extensive exemptions in the United States,** and the 
fact that their immunity is restricted to official acts, and that the scope 
and application of the immunity is subject to judicial determination, 
should, in addition to the assurance that waiver will be given in all ap- 
propriate cases, afford ample protection for the local legal order.*% 

In referring to the possibility that officials and employees of the United 
Nations might everywhere enjoy impunity, if exemption from jurisdiction 
were granted in such cases as the present, Judge Rubin apparently had 
in mind the situation of persons who are nationals of the countries in which 
they exercise their functions. This may be implied from his reference to 
the ease of Avenol v. Avenol, in which the Seeretary-General of the League 
of Nations unsuccessfully pleaded immunity in a civil action before a 
court of his own country.*® The Avenol case presents no analogy with 
that before the Court, since it involved a claim to diplomatic immunity in 
an action arising out of a purely personal relationship, that is, in a suit 
by Mme. Avenol for payment of an allowance for separate maintenance. 
The Secretary-General, and any other higher League official (if not of 
Swiss nationality), would have been entitled to immunity even in such a 


provisions of the Immunities Act, confers no such exceptional rights upon any Member 
state. Retention of such rights by the headquarters state would seem to be contrary to 
the principle of the equality of Members and to the spirit of Sec. 41 of the Draft 
Agreement, which provides: ‘‘This convention/agreement shall be construed in the light 
of its primary purpose to enable the United Nations at its headquarters in the United 
States of America, fully and efficiently to discharge its responsibilities and fulfill its 
purposes. ”’ 

39 The General Convention provides that representatives of Members (Sec. 11), and 
experts on missions for the United Nations (Sec. 22) shall enjoy, in addition to im- 
munity for official acts, ‘‘immunity from personal arrest or detention.’’ By Sec. 19, 
the Secretary-General and all Assistant Secretaries-General shall, with their families, 
be accorded diplomatic privileges and immunities. Such immunities are also provided 
in Section 27 of the Draft Agreement for senior resident representatives of Members 
designated by their governments with diplomatic rank, and members of their families 
and staffs. These provisions are probably self-executing, although they do not, of 
course, extend to any of the above the special protection afforded to members of ac 
credited diplomatic missions by the penal provisions of the Act of April 30, 1790, 22 
U.S.C. § 253. 

89a Additional protection to the public interest is provided in the resolution adopted 
by the General Assembly on Feb. 13, 1946, instructing the Secretary-General ‘‘to en- 
sure that the drivers of all official motor-cars of the United Nations and all members 
of the staff, who own or drive motor-cars, shall be properly insured against third party 
risks.’? Doc. A/64 (July 1, 1946), p. 33. See Dickinson v. Del Solar [1930], 1 K.B. 
376, this JouRNAL, Vol. 23 (1929), p. 858; Norton v. General Accident, Fire and Life 
Assurance Co. (Eire, High Court, 1940), 74 Ir. L.T.R. (1940), p. 123. 

40 Tribunal de paix du XVI¢ arrondissement de Paris (1935), Receuil général péri- 
odique et critique des décisions . . . relatives aw droit international . . . (1935), Part 
III, p. 38. For a brief report of President Massé’s lengthly and tempestuous opinion, 
see Annual Digest and Reports of Public International Law Cases (1935-1937), Case 
No. 185. 
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personal action as this in Geneva, and, probably, in the territory of all 
Member states other than France.‘' On the other hand, he would have 
been entitled to immunity, had the act in question been of an official 
character, even in his own country,** since this restricted immunity is 
deemed to attach not so much to the person as to the entity of which he 
represents. It is not, therefore, dependent upon the nationality of the 
person concerned.** 

The issue in the Ranallo case, however, involved no question of diplomatic 
immunity for private acts. The contentions on behalf of the defendant 
were based entirely upon Section 7(b) of the Immunities Act, which 


41 See Parlett v. Parlett (1927), in which the Tribunal of First Instance of Geneva 
held that it had jurisdiction in divorce proceedings against an official of the Interna- 
tional Labor Office of British nationality, after the Deputy Director of the ILO had 
waived the diplomatic immunity which he enjoyed as a member of the first or ‘‘ extra- 
territorial’’ category of officials. Annual Digest of Public International Law Cases 
(1929-1930), Case No. 207. Compare Assurance Générale des Eaux et Accidents v. 
F. B. (Court of Civil Justice, Geneva, 1929), in which the court held that it lacked 
jurisdiction in a civil action against a first category official of the ILO, the Director 
having asserted, and having declined to waive, the immunity of the defendant. Same, 
Case No. 206. 

42 Note that the Swiss Government, which declined to accord diplomatic immunity 
to Swiss nationals, expressly agreed, in Art. IX of the Modus Vivendi of 1926, that 
‘*Officials of Swiss nationality may not be sued before the local courts in respect of 
acts performed by them in their official capacity and within the limits of their official 
duties.’’ League of Nations, Official Journal, 7th year, No. 10 (Oct., 1926), p. 1422; 
Hudson, International Legislation, Vol. I, p. 225. This restricted immunity was, in 
other words, granted to all League staff members, irrespective of their nationality. 
Officials of the first category, if not of Swiss nationality, enjoyed diplomatic immunity, 
that is, immunity from civil and criminal jurisdiction, including immunity in respect 
of private acts. Compare the original Diplomatic Privileges (Extension) Act, 1944 
(note 39, above), which granted diplomatic immunities to designated higher officials 
of international organizations, if not of British nationality, but gave to all other 
officers ‘‘immunity from suit and legal process in respect of things done or omitted to 
be done in the course of the performance of official duties.’’ Sec. 1(2) b, and 
Schedule, Part II(1) and Part III(1). But see the amendment of 1946 (note 39, 
above). In the ‘‘Study on Privileges and Immunities,’’ annexed to Ch. VII of the 
Report of the Preparatory Commission of the United Nations (Doc. PC/20, Dee. 21, 
1945), p. 62, it is stated that ‘‘it will clearly be necessary that all officials, whatever 
their rank, should be granted immunity from legal process in respect of acts done in 
the course of their official duties, whether in the country of which they are nationals or 
elsewhere. ...’’ See L. Preuss, ‘‘Diplomatie Privileges and Immunities of Agents 
Invested with Functions of an International Interest,’’ this JoURNAL, Vol. 25 (1931), 
pp. 703-707; and Martin Hill, Immunities and Privileges of International Officials: 
The Experience of the League of Nations (to be published shortly by the Carnegie En- 
dowment for International Peace). 

43 See L. Preuss, ‘‘Capacity for Legation and the Theoretical Basis of Diplomatic 
Immunities,’?’ New York University Law Quarterly Review, Vol. 10 (1932-1933), pp. 
179-180; Harvard Research in International Law, Diplomatic Privileges and Immuni- 
ties, this JOURNAL, Vol. 26 (1932), pp. 97-99. 
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relates solely to official acts, a restriction which is made doubly certain by 
Section 8(¢), which provides that: 


No person shall, by reason of the provisions of this title, be con- 
sidered as receiving diplomatic status or as receiving any of the 
privileges incident thereto other than such as are specifically set fourth 
herein. 


Furthermore, the question of the nationality of the defendant is irrelevant 
in the instant case. Ranallo is presumably an American citizen, although 
it is nowhere so stated. That it was not the intention of Congress to limit 
to aliens the immunities granted in Section 7(b) is evidenced by the fact 
that such limitation is expressly stated in other provisions of the Act.** 

It is possible to draw from Judge Rubin’s opinion the further inference 
that an act, in respect of which immunity may be asserted, must be that of 
an official of such rank and importance as to give rise to the presumption 
that its performance has a very direct and necessary connection with the 
successful functioning of the Organization. This inference is suggested 
by Judge Rubin’s assertion that he was not prepared to accede to the view 
that immunity must be granted so long as the defendant, at the time of the 
commission of the offense or the incurring of the liability, be acting in his 
official capacity, ‘‘without regard to the question as to whether the one 
so involved is the Secretary-General himself or an accredited delegate to 
the Organization’s deliberations, or the humblest servant attached to the 
personnel of the Organization, and without regard to the importance or 
unimportance of the functions of the particular individual defendant in 
the deliberations and workings of the Organization. . . .’’*° This view is 
certainly not an unreasonable one,*® and eases in which the claim of im- 


44 This is stated expressly in Senate Report No. 861, 79th Cong., Ist Sess. (to accom- 
pany the bill for the Immunities Act), p. 5: ‘‘Under section 7 (b), all officials of in- 
ternational organizations, including American citizens, and representatives of foreign 
governments therein, would be granted immunity from suit and legal process for acts 
performed in their official capacity.’’ 

45 Compare the statement by M. Massé, Juge de paiz, in the Avenol case (cited, note 
40, above) that acceptance of the defendant’s contentions would be ‘‘violemment con- 
traire a toutes les notions du Droit qui péniblement se sont imposées a la conscience 
humaine depuis les origines barbares et qui sont devenues la charte universelle de toutes 
les actions civilisées, qu’A.... , placé au-dessus des juges, plus haut que les Chefs 
d’Etat, . . . serait dégagé, ainsi au surplus et au méme titre que la plus modeste des 
dactylographes et le plus anodin gargon de bureau de toute responsabilité queleonque 

; qu’il n’est done pas possible que ... le Pacte qui régit la plus haute autorité 
morale et juridique du monde, chargé de fonder le droit des Nations, donne au monde 
cet exemple décevant de reposer sur un statut en contradiction aussi flagrante avec le 
sentiment profond et sacré de la Justice, cette noblesse infinie de l’homme, et qui est 
inscrit et reste vivant au fond de tous les coeurs; Attendu que le Pacte de la Société 
des Nations ne mérite pas qu’on lui inflige cette injure... .’’ 

46 Although it would seem to be fully justified on the basis of the passage quoted 
above, this inference, according to Judge Rubin, is an erroneous one. ‘‘It is not the 
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munity might appropriately be raised on behalf of a minor employee, ex- 
cept in circumstances similar to those of the instant case, must necessarily 
be rare. ‘It was, however, the intent of the Immunities Act to provide 
immunities for all staff members irrespective of their rank, a purpose 
which is made evident by the addition of the phrase ‘‘or employees”’ to the 
term ‘‘officers.’” The General Assembly, furthermore, has, by a resolu- 
tion adopted unanimously on December 7, 1946, approved the granting of 
the privileges and immunities provided by Articles V and VII of the Gen- 
eral Convention to ‘‘all members of the staff of the United Nations with 
the exception of those who are locally recruited and are assigned to hourly 
rates.’’** Both factors must be present in order to bring an employee 
within the excepted categories,** and according to lists subsequently is- 
sued, employees such as the defendant in the instant case, are not included 


within this group.*® 

In making provision for exempting United Nations officers and em- 
ployees from the local jurisdiction in respect of official acts the Member 
states had available alternative procedures for determining the jurisdic- 
tional issue raised by the plea of immunity: (1) by granting complete 
immunity while imposing upon the United Nations the obligation to waive 
immunity in respect of private acts; (2) by providing that court action 
should be stayed whenever the plea of immunity in respect of an official 
act is raised and that any resulting dispute be settled by negotiations be- 
tween the United Nations and the government concerned; or (3) by pro- 
viding that the local courts should be empowered to decide the issue with 
provision for the settlement of any disputes which might arise from their 
decisions. 

The case for the first method has been forcefully argued by C. Wilfred 
Jenks, who considers that 


If the official acts of world authorities are open to question in na- 
tional courts in proceedings against the officials of those authorities, 
every attempt to establish an effective world organization is liable to 
be completely nullified by the interference of national agencies. In 
the nature of things, however, a guarantee of independence from 
national control can never be complete unless it is unqualified. If a 
national court can assume jurisdiction over the private acts of an in- 
ternational official without a waiver of immunity by the international 
institution concerned, the determination of the official or private 
character of a particular act passes from international to national 


title of the position held that would determine immunity,’’ he states, ‘‘but the nature 
of the duties being performed at the time of the commission of the offense. Those are 
the questions that would have to be tried, had the Seeretary in the Ranollo case not 
elected to waive immunity.’’ Letter cited, note 7, above. 

47 United Nations, Journal No. 75: Supplement A-64, Add. 1 (Jan. 15, 1947), p. 897. 

48 Report of the Joint Subcommittee on the Fifth and Sixth Committees, Doe. A/C.5/99 
(Nov. 28, 1946). 

42 Does. A/116 and A/116/Add. 1 (Nov. 9, 1946). 
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control. ... In the case of international as in that of diplomatic 
immunities the only principle which affords real protection is that of 
complete immunity from jurisdiction.*° 


Mr. Jenks acknowledges, however, that so wide an exemption would in- 
volve as its counterpart the establishment of adequate machinery for the 
settlement of disputes in cases in which the international organization had 
not elected to waive immunity. Any proposal to create such machinery, 
which might possibly take the form of a United Nations Tribunal *! en- 
dowed with a jurisdiction far wider than that envisaged for the projected 
Administrative Tribunal,°®* would certainly encounter general opposition, 
and cannot be considered a practicable plan. 

Some precedent for the second method might be found in exceptional 
treaty provisions, as, for example, Article 4 of the Consular Convention 
between France and Poland, December 30, 1925: 


Should an agent put forward this plea [of immunity in respect of 
acts done by him in the exercise of his functions] before an authority 
of the country in which he resides, such authority shall not take any 
decision on the matter, since all difficulties of this character must 
always be settled through the diplomatic channel.** 


This method is also objectionable, since it would immobilize every situa- 
tion in which the plea is raised, pending the outcome of possibly protracted 
and inconclusive negotiations.*' 

The third method, which reserves to the local courts the authority to 
determine the issue, is that which has been adopted by the Immunities Act 
and by the General Convention. Since the immunity is based upon an 
international engagement, any action by the local courts alleged to be in 


50 **Some Problems of an International Civil Service,’’ Public Administration Review, 
Vol. 3 (1943), p. 103. 

51 Mr. Jenks suggests that: ‘‘In the postwar world there should be a single World 
Administrative Tribunal . . . competent in cases in which some official act performed 
on behalf of an international institution is alleged to violate a private right; in cases 
in which international institutions are involved in legal relationships governed by 
municipal law, such as disputes relating to real estate, building contracts, and such 
matters; and in any case involving the private affairs of officials in respect of which 
an international should be thought preferable to a national jurisdiction.’’ Same, pp. 
103-104. 

52 The proposed Administrative Tribunal, which is modelled upon that established by 
the League of Nations in 1927, would have jurisdiction over complaints alleging the non- 
observanee of the conditions of appointment of United Nations officials and employees. 
See Report of the Advisory Committee on a Statute for a United Nations Administra- 
tive Tribunal, Doc. A/91 (Oct. 16, 1946), 

53 League of Nations Treaty Series, Vol. 41, No. 1719. Also, Art. 16, Convention on 
Consular Officers, adopted at Havana, Feb. 20, 1928, and Hackworth, Digest of Inter- 
national Law, Vol. IV, p. 738. 

54 Harvard Research in International Law, The Legal Position and Functions of Con- 
suls, this JOURNAL, Vol. 26 (1932), Supplement, p. 341. 
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violation thereof will give rise to a dispute between the United Nations 
and the government concerned. By Section 30 of the General Convention 
it is provided that such disputes shall be settled on the basis of an advisory 
opinion of the International Court of Justice, which the United Nations 
and the state party to the dispute agree to accept as decisive.” 

The local courts, therefore, will have the primary responsibility for 
determining the scope and application of the immunity for official acts. 
Assuming that the Department of State will not in every instance pass 
authoritatively upon the claim of immunity, this will, in the majority of 
cases, leave the issue to depend upon the result of an investigation by the 
local judge of difficult questions of international law. It may be pointed 
out that courts of lesser jurisdiction are not adequately equipped to deal 
with the novel and complex legal problems which have been raised as the 
result of the establishment in the United States of the headquarters of the 
United Nations and of several of its related agencies.*® Guideposts are 


55 The Draft Agreement with the United States provides in Sec. 38 for settlement of 
disputes by arbitration or by other mode of settlement agreed upon by the party. See. 
39 provides for requests for an advisory opinion by the International Court of Justice, 
and ‘‘ Pending the receipt of the opinion of the Court, an interim decision of the arbi 
tral tribunal shall be observed by both parties. Thereafter the arbitral tribunal shall 
render a final decision having regard to the opinion of the Court.’’ These provisions 
of the Draft Agreement apply to disputes as to the immunities of resident representa- 
tives of Members of the United Nations (Sec. 27), but appear to leave disputes concern- 
ing the immunities of officers and employees to be settled by the means provided in the 
General Convention. 

See. 29 of the General Convention also provides that ‘‘The United Nations shall 
make provisions for appropriate modes of settlement of: (a) disputes arising out of 
contracts or other disputes of a private law character, to which the United Nations is 
a party; (b) disputes involving any official of the United Nations who by reason of his 
official position enjoys immunity, if immunity has not been waived by the Secretary- 
General.’’ 

56It should be noted that the benefits of the Immunities Act have been extended 
by successive Executive Orders to a wide range of international organizations, in addi 
tion to the United Nations, and that the problem of immunity for official acts will arise 
in connection with all of them. The projected coordination of the privileges and im- 
munities of the United Nations and its specialized agencies, in conformity with the 
resolution of the General Assembly of Feb. 13, 1946 (Doe. A/64 (July 1, 1946), p. 33), 
may result in a reduction of the privileged status enjoyed by certain organizations and 
their personnel now designated under the Act, but it will doubtless not affect the basic 
immunity for official acts. It will not, of course, apply to designated organizations 
unrelated to the United Nations, such as the Pan American Union. 

The following are the organizations now entitled to the benefits of the Act: 

By Executive Order 9698, Feb. 19, 1946, Fed. Reg., Vol. 11, No. 36, p. 39: 

The Food and Agriculture Organization 

The International Labor Organization 

The Pan American Union 

The United Nations 

The United Nations Relief and Rehabilitation Administration 


By Executive Order 9751, July 11, 1946, Fed. Reg., Vol. 11, No. 136, p. 7713: 
The Inter-American Coffee Board 
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needed in a field in which the law is undeveloped and uncertain. It is to 
be hoped that these will be furnished at an early date in the form of an 
advisory opinion of the International Court of Justice, or of a general 
statement by the Department of State setting forth the circumstances in 
which it would be prepared to recognize and allow claims of immunity. 
There will be general agreement that any exemption from the operation 
of the local law enacted for the protection of the peace and security of the 
community should be strictly construed, and that any wilful disregard of 
the criminal law by an officer or employee of an international organization 
is presumably not an act within the scope of his functions.** In view of 
the controversial nature of the problem it is somewhat unfortunate that 
the first case to arise before an American court should have involved a 
question of criminal jurisdiction and that the waiver should have left 
unresolved the principle at issue. Despite the categorical assertion made 
on this point by the Secretary-General, the grounds for classifying the 
alleged act of the defendant as an official act covered by immunity are not 
altogether convincing. Strong arguments could be advanced in support of 
the contention that the boundary line between an official act and a per- 
sonal act involving individual responsibility had been crossed in the in- 
stant case. It is of interest to note, as indicating the opposing views which 
may be taken in such a case, that Mr. W. E. Beckett, Rapporteur of the 
committee which drafted the General Convention and the proposed Agree- 
ment with the United States,°* when envisaging on an earlier occasion a 
hypothetical case closely analogous to the present, denied that immunity 
should be allowed. In asserting that it would be for the courts to decide, 
in appropriate cases, whether a given act fell within a consul’s functions 
and was therefore covered by the recognized consular immunity for of- 
ficial acts, he submitted that there would be ‘‘no danger of any undue 
extension being given to consular duties such as would lead to a consul 
being held exempt from penalties for driving a motor-car contrary to the 


The Inter-American Institute of Agricultural Sciences 
The Inter-American Statistical Institute 
The International Bank for Reconstruction and Development 
The International Monetary Fund 
The Pan American Sanitary Bureau 
By Executive Order 9823, Jan. 24, 1947, Fed. Reg., Vol. 12, No. 19, p. 551: 
The Intergovernmental Committee on Refugees 
The International Wheat Advisory Committee (International Wheat Council) 
By Executive Order 9863, May 31, 1947, Fed. Reg., Vol. 12, No. 108, p. 3559: 
The United Nations Educational, Scientific, and Cultural Organization 
The International Civil Aviation Organization 
The International Telecommunication Union 
57 See Harvard Research in International Law, Diplomatic Privileges and Immunities, 
this JoURNAL, Vol. 26 (1932), Supplement, p. 98. 
°8 See note 3, above. 
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law because he was on his way to his office and not on the return journey 
home.’’ 

The clearest justification for immunity from the local jurisdiction will 
be found (1) in eases in which the immunity of the United Nations itself 
covers the official acts of its officers and employees, as, for example, in ac- 
tions based upon a contract which an officer has coneluded as an agent of 
the Organization; and (2) in eases concerning the relationship of the 
United Nations and its staff members as regards conditions of service and 
discipline.*° The General Convention in effect confers upon the United 
Nations a status, as to jurisdictional immunities, identical with that pos- 
sessed by states, and Section 2(b) of the Immunities Act provides that 


International organizations [designated under authority of the 
Act], their property and their assets, wherever located, and by whom- 
soever held, shall enjoy the same immunity from suit and every form 
of judicial process as is enjoyed by foreign governments. 


In determining the scope and application of the immunity for official acts, 
therefore, analogies drawn from the immunity of states and their non- 
diplomatic agents, such as consuls, are permissible. In view of the scarcity 
of precedents bearing directly upon the immunities of international organ- 
izations and their personnel,®*! these analogies will afford guidance to 
courts called upon to deal with unfamiliar and apparently novel problems. 
That any question relating to the contractual relations between the United 
Nations and its employees lies outside the competence of the local courts 
may, for example, be regarded as established on the basis of principles 
laid down in a series of decisions in cases involving suits against consuls 
arising from the dismissal of employees, from various claims under local 
labor laws, and from attempted garnishment of official salaries.6*° The 


59 **Consular Immunities,’’ British Yearbook of International Law, Vol. 21 (1944), 
p. 50. 

60 For a review of the jurisprudence of the Administrative Tribunal of the League of 
Nations and of other League bodies, see McKinnon Wood, work cited (note 36, above), 
pp. 147-182. 

61 But see International Institute of Agriculture v. Profili (Italy, Court of Cassation, 
1931), Annual Digest of Public International Law Cases (1929-1930), Case No. 254. 

62 See cases collected in Hackworth, Digest of International Law, Vol. IV, pp. 729- 
735. Also, Mazzucchi v. Consul-General of the United States in Naples (Italy, Court of 
Naples, 1930), Annual Digest 1929-1930), Case No. 214; Mazzuechi v. American Consu- 
late (Italy, Court of Appeal of Naples, 1931), Annual Digest (1931-1982), Case No. 
186; Little v. Riccio and Fischer (Italy, Court of Cassation, 1934), Annual Digest 
(1933-1934), Case No. 68. See Beckett, work cited (note 59, above), pp. 38-48 for a 
full review of cases, treaty provisions, and official statements, and, for earlier cases and 
national legislation, see Irvin Stewart, Consular Privileges and Immunities, New York, 
1926, pp. 147-155. As to the limits of consular immunity for official acts in courts of 
the United States, see Lyders v. Lund, 32 F. (2d) 308 (N.D. Cal., 1929), and Landley 
v. Republic of Panama, 31 F. Suppl. 230 (8.D.N.Y., 1940). 
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immunity granted by Section 18(a) of the General Convention to offiicials 
of the United Nations ‘‘in respect of words spoken or written ... by 
them in their official capacity’’®* may also be interpreted in the light of 
cases involving prosecution or suits against consuls for defamatory or 
libellous statements alleged to have been uttered by them in their persona! 
capacity, and, therefore, not covered by their immunity in respect of 
official aets.** 

It is a tribute to the ability and willingness of the officials of the United 
Nations and of the local authorities to coéperate in a spirit of tolerance and 
tact that no serious difficulties between them have resulted from the com- 
plex and novel legal situation created by the establishment of the seat of 
the United Nations in the United States. The presence of a numerous 
class of persons possessing a special status which sets them apart from the 
general population may readily give rise to mutual misunderstanding and 
antipathies which could only prejudice the successful operation of the 
United Nations in this country. The Government of the United States 
could make a contribution toward averting such a consequence by early 
accession to the General Convention and approval of the Draft Agreement, 
and by accompanying its action with a full public statement of the reasons 
why the officials of an international organization are in no less need of 
protection from interference in the performance of their important fune- 
tions than are those of national governments. It may be expected that 
the United Nations, in its relations with the public at large, will make the 


68 Compare Section 11(a) which accords a like immunity to representatives of Mem 
bers to organs of the United Nations and to conferences convened by the United 


Nations; and Section 12, which further provides that in order to secure for them 
plete freedom of speech and independence in the discharge of their duties, the im- 
munity from legal process in respect of words spoken or written and all acts done by 
them in discharging their duties shall continue to be accorded, notwithstanding that 
the persons concerned are no longer the representatives of Members.’’ It is not clear 
why a similar provision for survival of immunities for official acts was not accorded to 
officers and employees under Section 18, and to experts on mission for the United Na 
tions under Section 22. The raison d’ctre would be the same in all cases, and the prin- 
ciple has been held to apply to consuls. Dessouki Moustapha v. A. Petroff (Egypt, 
Mixed Court of Appeal, 1927), Annual Digest (1927-1928), Case No. 268. Diplomatic 
officers, furthermore, are entitled to continued immunity for official acts after the termi 
nation of their functions, although their immunity for private acts lapses. Harvard 
Research in International Law, Diplomatic Privileges and Immunities, this JOURNAL, 
Vol. 26 (1932), Supplement, p. 137. 

64 See Murphy v. Lee Jortin (France, Civil Tribunal of Dieppe, 1900; Court of Ap 
peal of Rouen, 1900 (two cases) ), Clunet, Vol. 27 (1900), pp. 130, 958; Princess Zizi- 
anoff v. Kahn and Bigelow (Correctional Tribunal of the Seine, 1927; Court of Appeal 
of Paris, 1928), this JoURNAL, Vol. 21 (1927), p. 811; Vol. 23 (1929), p. 172; and 
United States, to Use of Parravicino v. Brunswick, 69 F. (2d) 383 (App. D. C., 1934). 
Compare cases involving congressional immunities for official utterances such as Kil- 
bourn v. Thompson, 103 U. 8. 168 (1880), and Cochran v. Couzens, 42 F. (2d) 783 
(App. D. C., 1930). 
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special position accorded to its officials as little conspicuous as possible, for, 
as an experienced international civil servant has said, it is ‘‘not desirable 
that the organization should present itself to the populations of its con- 
stituent States as something alien, privileged and ceremonious, but rather 
that it should be accepted as something necessary and natural which exists 
to serve their interests and in which they have as much a part as in their 
national institutions.’’ 


65 H. MeKinnon Wood, work cited (note 36, above), p. 162. 


WAR CRIMES BY ENEMY NATIONALS ADMINISTERING 
JUSTICE IN OCCUPIED TERRITORY 


3y ALwyn V. FREEMAN * 


I. INTRODUCTORY 


Shortly after termination of the now historic Nuremberg trial of Nazi 
Germany’s arch war criminals, formal proceedings were instituted against 
several other classes of major offenders against the laws of war in Western 
Europe. This second phase of the program included war crimes committed 
in S.S. laboratories, in the name of medical experimentation, and the so- 
ealled ‘ 
preparations were made for still a third class of offenders to be brought 


‘economie’’ war crimes. Simultaneously with these proceedings 


to international justice, and it is this group which has recently been in- 
dicted. Here the charges are predicated upon illegal activity of enemy 
nationals engaged in administering justice in territories under military 
occupation, frequently involving the execution of inhabitants after a sum- 
mary hearing, or after no trial at all. For the international lawyer this 
third category of war crimes contains many stimulating and significant 
elements. It raises highly challenging questions as to the extent to which 
criminal responsibility may be held to exist in cases where enemy nationals 
performing functions of a judicial or a quasi-judicial character have par- 
ticipated in the pronouncement and execution of sentences, including the 
death penalty, against nationals of the occupied areas. 

The alleged irregularity may be drawn from the fact that (a) a given 
court was illegally constituted, or (b) that gross violations of recognized 
principles of justice took place during the conduct of the trial itself. The 
first category is illuStrated by the purported annexation of Luxembourg and 
Czechoslovak territory by the Germans early in the war. Inasmuch as 
the attempted annexation was a wrongful usurpation of sovereignty, were 
the pronouncements of German criminal courts instituted pursuant thereto, 
illegal? And, in consequence, were the judges rendering them subject 
to prosecution and punishment as war criminals? Another category, more 
characteristic of military occupation in the usual sense of the term, is found 
in the action taken by civilian criminal courts and military tribunals estab- 
lished in other areas under occupation, likewise staffed by enemy officials, for 
the trial of persons charged with violations either of local laws or of procla- 
mations of the enemy military authorities. This activity may have taken the 
form of subjecting relatives of an accused to punishment, including the 
death penalty, for violations of military proclamations (as, for example, 

* Member of the Michigan Bar; formerly Assistant to the Legal Adviser, United States 
Department of State. 
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the prohibition against the appearance of male Poles and Czechs on the 
streets at certain hours). In many such eases relatives were tried, sen- 
tenced, and put to death. One line of inquiry which immediately suggests 
itself here would ask whether this judicial and administrative action may 
be classified as criminal either (a) because it constituted the imposition of 
a collective penalty in defiance of Article 50 of the Regulations annexed to 
Hague Convention IV; or (b) because it violated the more obvious pro- 
hibition of a punishment which is outrageously excessive. Further grounds 
of complaint against such tribunals might be found in the fact that they 
imposed sentences in excess of the maximum set by the local law (again, 
as in Czechoslovakia) or by the proclamations themselves, that proceedings 
were conducted in accordance with National Socialist doctrines of law and 
justice, and in derogation of fundamental principles of civilized criminal 
administration, as, for example, prohibiting an accused to plead not guilty. 
to introduce evidence, or to present witnesses. 

Basically, the issues in all of these cases are derived from one principal 
inquiry, namely whether legislative and judicial action of a belligerent, in 
violation of that part of the law of nations governing occupation of enemy 
territory, constitutes a war crime for which officials of the occupying state 
may be brought to the bar of justice. Stated somewhat differently, it must 
first be inquired whether specific uses of power in the administration of 
criminal and civil justice are proscribed by the laws of war. While the 
present paper is primarily concerned with wrongs arising out of the ad- 
ministration of justice it is obvious that the subject cannot remain wholly 
divorced from certain aspects of the occupant’s general legislative powers. 
Violation of some new decree, culminating in criminal proceedings, may 
provide the very basis for charging that the consequent sentence of death 
or imprisonment constituted a violation of international law. <A clear 
example of this interlocking effect is furnished by the indisputable power 
which an occupant enjoys to suspend local laws on conscription and _ re- 
eruiting, and to provide severe penalties for infractions in such cases. 
Here it may be the the severity of the penalty which is questioned, while the 
legislative prohibition itself is valid. On the other hand, it may be the 
enactment or decree which transcends the limitations of the law of nations. 


Il. LEGISLATIVE POWERS UNDER THE HaGue REGULATIONS 


The principles governing a military occupant’s powers in this domain 
of judicial and legislative action are stated very generally in the preamble 
to Hague Convention IV of 1907 on the Laws and Customs of War on 
Land * and in Articles 43, 46, 50, and 23h of the regulations annexed 


1 Inasmuch as the Hague Regulations on military oceupation are largely declaratory 
of customary international law as it had developed prior to World War I, the present 
writer is of the view that the principles which they embodied were applicable during 
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thereto.2, The preamble declares that ‘‘in cases not included in regulations 
adopted by them, the inhabitants and the belligerents remain under the 
protection and the rule of the principles of the law of nations, as they re- 
sult from the usages established among civilized peoples, from the laws of 
humanity, and the dictates of the public conscience.’’* The other pro- 
visions are as follows: 


Art. 43. The authority of the legitimate power having in fact passed 
into the hands of the occupant, the latter shall take all the measures 
in his power to restore, and ensure, so far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 
in the country. 

Art. 46. Family honor and rights, the lives of persons, and private 
property, as well as religious convictions and practice, must be re- 
spected. 

Private property cannot be confiscated. 

Art. 50. No general penalty, pecuniary or otherwise, shall be in- 
flicted upon the population on account of the acts of individuals for 
which they cannot be regarded as jointly and severally responsible. 

Art. 23h. [It is especially forbidden] to declare abolished, sus- 
pended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party. 


Article 43 does not signify that the occupying authority may introduce 
any legislative change which appears to be desirable or expedient. From 
the proceedings of the Hague Conference of 1899, as well as of the earlier 
conference at Brussels in 1874, it is clear that the phrase ‘‘unless abso- 
lutely prevented’’ was meant to require genuine military necessity, not 
mere expediency. Arbitrary changes would constitute an unlawful usurpa- 
tion of sovereignty, whereas the sole justification in all cases was considered 
to be a necessity related to the military requirements of the occupant. The 
original version of the provision in the Russian draft presented at Brussels 
as the basis of discussion had declared (Section I, Chap. I, § 2) that the 
occupant can, ‘‘according to the requirements of war and in the public 
interest, either maintain in full force the laws existing there in time of 
peace; modify them in part; or suspend them altogether.’’* A substitute 


that war irrespective of whether the ‘‘si omnes’’ clause (Article 2) rendered inoperative 
either the 1899 or the 1907 convention on land warfare because of the non-adherence 
thereto of all the belligerents. See Oppenheim, International Law, 6th ed., Vol. II, pp. 
185-186. The judgment of the International Military Tribunal at Nuremberg expressly 
rejected the contrary view. Nazi Conspiracy and Aggression, Washington, 1947, p. 83. 

2 War Department Technical Manual, TM 27-251, Treaties Governing Land Warfare, 
7 Jan. 1944, pp. 15 ff.; Field Manual, FM 27-10, Rules of Land Warfare, pars. 282, 
299, and 343; Malloy, Treaties & etc., Vol. 2, p. 2281 ff. 

3 Scott, The Hague Conventions and Declarations of 1899 and 1907, pp. 101-102; 
Malloy, work cited, p. 2272. 

4 Correspondence respecting the Conference at Brussels, Miscellaneous No. 1 (1874), 
p. 12. See also Actes de la Conférence de Bruxelles, Paris, 1874, p. 4. 
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text presented by Baron Jomini (as new § 3) would have permitted the 
laws to be changed only if the occupant ‘‘was obliged to do so.’’° The 
German delegate (Voigts-Rhetz) proposed that this formula be replaced by 
the phrase ‘‘in case of necessity,’? a view supported by the Swiss and 
Belgian delegates ® and finally adopted in the Draft Declaration.* Count 


‘ 


Lanza of Italy argued that in principle ‘‘civil and penal laws, not of a 
political character, should remain in effect in occupied territory ; modifica- 
tions of the legal regime, exceptionally admitted, would be confined to laws 
of a political, administrative, and financial] character.’’* The Belgian 
delegate (Baron Lambermont) distinguished between laws of a general 
or public interest, and those of a private nature dealing with family matters, 
inheritance, sales, and the like. Only the former would be affected by $ 3, 
as the latter were of no concern to the occupant." The distinction was in- 
dorsed by the German delegate, who did not feel that the principle of 
‘‘necessity’’ should be extended to civil laws, it being rather the criminal 
laws which might justify resort thereto.'° Debate in a similar vein was 
continued at the Hague Conference in 1899. Article 2 of the text then 
under consideration vested the occupant with authority ‘‘to take all meas- 
ures in his power to restore and ensure, as far as possible, public order and 
safety.’’ Article 3 added: ‘‘With this object he shall maintain the laws 
which were in force in the country in time of peace, and shall not modify, 
suspend them, or replace them unless necessary.’’ To the suggestion of 
the Belgian delegate (Beernaert) that the provision ‘‘afforded only an 
apparent guaranty since the invader will have the privilege of modifying, 
extending, and superseding the existing laws’’ as he pleases, M. Rolin 
(Siam) observed that ‘‘ * * * the idea which predominates in these articles 
is to set limits which the victor shall not exceed, except in case of the 
necessities of war.’’'! Adoption of the words ‘‘unless absolutely pre- 
vented’’ as the definitive text of Article 43 reflected a compromise between 
these two extremes. 

But Article 43 failed to draw a clear line between what is permissible and 
what is not. Premature annexation—that is, while hostilities are still 
being conducted and wartime precariousness of control continues—is illegal. 
So, in the glib idiom frequently encountered, is action which amounts to 


5 Correspondence, Miscellaneous No. 1 (1875), p. 228; Actes de la Conférence, p. 58. 
6 Same, p. 23. 

Same, p. 61. 

As cited. 

As cited. 


| 


10 Baron Blane took a similar view. Same, p. 49. 

11J. B. Seott, Proceedings of the Conference of 1899, p. 515. For an excellent dis- 
cussion of the meaning of the phrase ‘‘unless absolutely prevented’’ see Schwenk in 54 
Yale Law Journal (1945), pp. 399 ff. Mr. Schwenk’s article contains an exhaustive 
analysis of the occupant’s powers under Article 43. 
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an ‘‘exercise of sovereignty’’ over the area,’ a vague standard of dubious 
utility when it is realized that many of the powers claimed and exercised 
by belligerents in the past are not readily distinguishable from attributes 
of sovereignty. Likewise proscribed by Article 43 is the occupant’s intro- 
duction of his national legislation into territory under his provisional 
control, a point underscored by several delegates at Brussels.’* The test 
of legitimate action has been whether the laws and regulations enacted are 
justified by military necessity, or by the occupant’s duty to maintain law 
and order. Changes in the institutions, laws or administration not reason- 
ably related to these purposes are violative of international law. To this 
extent writers are generally in agreement. Oppenheim is typical: 


Although as regards the safety of his army and the purpose of war 
the occupant is vested with an almost absolute power, as he is not the 
sovereign of the territory he has no right to make changes in the laws, 
or in the administration, other than those which are temporarily neces- 
sitated by his interest in the maintenance and safety of his army and 
the realization of the purpose of war. On the contrary, he has the 
duty of administering the country according to the existing laws and 
existing rules of administration; he must ensure public order and 
safety, must respect family honor and rights, individual lives, private 
property, religious convictions and liberty. It is clear that these and 
other obligations of the occupant cannot be avoided by dint of the 
additional illegality of prematurely annexing the occupied territory.** 

Overtones of discord appear in the literature, however, when an attempt 
is made to reduce this general principle to more precise terms. Wheaton, 
for example, declares that the local civil and criminal laws ‘‘ought not to 
be interfered with, unless they are contrary to the martial law enforeed.’’ '’ 
De Louter comments on Article 43 as follows: 


The exception ‘‘unless absolutely prevented,’’ however rigidly formu- 
lated, nevertheless permits the occupant to take legislative measures 
which it deems necessary for its military or political interests * * * In 
the War of Secession the victorious Northern armies, penetrating into 
the revolted States, immediately promulgated the law of June 1, 1863, 
on the abolition of slavery.'® 


12 Feilchenfeld, The International Economic Law of Belligerent Occupation, pp. 7, 
110; Oppenheim, International Law, Vol. II, 6th ed., § 169; Spaight, War Rights on 
Land, p. 322; Fauchille, Droit International Public, Vol. Il, p. 216; Kunz, Kriegsrecht 
und Neutralititsrecht, p. 92; Ruiz Moreno, Guerra Terrestre y Aerea (1926), pp. 191- 
194, 

13 Actes, pp. 35 and 39. 

14 Oppenheim, work cited, § 169, pp. 342-348. Accord: Garner, International Law 
and the World War, Vol. II, p. 77; Pillet, Les Lois Actuelles de la Guerre, p. 243; 
Mérignhac, Le Droit des Gens et la Guerre de 1914, Vol. I, p. 355; Wheaton, Interna- 
tional Law, 7th ed., Vol. II, p. 97. Bustamante y Sirven, Droit International Public, 
Vol. IV, p. 366. 

15 Work cited, p. 244. 

16 Droit International Public Positif, Vol. Il, p. 290; italies supplied. Compare 
Feilchenfeld, p. 89: ‘** * * new laws * * * must be sufficiently justified.’’ The Rus- 
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Feilchenfeld declares that the general rule of respect for fundamental insti- 
tutions would seem to prohibit an occupant from transforming a liberal 
into a communistie or fascist economy except so far as military or public- 
order needs should require individual changes; and that consequently 
Soviet Russia was not free to transform the Baltic countries into Soviet 
Republics during the war.’’ Disputing this view Schwenk points out that 
the Hague Regulations ‘‘express nowhere the principle that the occupant 
must blindly respect the institutions of the occupied country,’’ and observes 
that there may be an ‘‘absolute necessity’’ to abolish a political system 
which offers a continuous threat to the security of the oceupant’s forces.'* 
But justification of particular measures solely because they serve the ‘‘ends 
of the war,’’ or on the basis of an ‘‘absolute necessity,’’ evokes familiar 
memories of the German doctrine of necessity (Kriegsrison) whose logic 
conduces inevitably to the abrogation of all restraints upon belligerent ac- 
tivity..° The same action which might be legitimate when hostilities termi- 
nate in a subjugation or an approximation thereof (such as in Germany 
after destruction of the Doenitz government), may be illegal so long as 
belligerent occupation exists, whether it represents a war aim or not. 


sian military authorities, during their occupation of Turkish territory in 1877, reérgan- 
ized the administration of justice in a very fundamental manner, to adapt it to the usual 
level of European customs then prevailing. Korovine justifies this action on the ground 
that the war had been waged precisely to free the Balkan area from the ‘‘archaie and 
intolerable forms of Turkish domination.’’ Internationalrechtliche Abhandlungen, Vol. 
III, p. 134. 

The principle stated by De Louter was given application by the Office of the Judge 
Advocate General of the United States in an opinion rendered in 1945 holding that the 
United States, upon occupying Japan, could lawfully take such measures of education 
and public enlightenment as might be necessary to eliminate fanatical Japanese mili- 
tarism, as this was not only one of the ends of the war, but would be necessary in the 
interest of the occupant’s security. Similar grounds were invoked to approve reforms 
in the administration of Japanese justice which would provide greater protection for 
the rights of an accused (Opinions of the Judge Advocate General, SPJGW 1945/270, 24 
Feb. 1945). Furthermore, in an earlier opinion of that office it was held that changes in 
German law designed to destroy the privileged status of members of the Nazi party and 
the inferior position of the Jews come within this category (Same, SPJGW 1943/18261, 
1 Jan. 1944). 

17 Work cited, par. 331. Davidonis similarly contends that the abolishment of Fascism 
in Sicily and the occupied provinces of Italy during the Italian campaign constituted a 
violation of the Hague Regulations. ‘‘Some Problems of Military Government,’’ in 
American Political Science Review, Vol. 38 (1944), p. 467. 

18 Work cited, p. 403. 

19 Compare the authorities listed in Oppenheim, work cited, p. 184, note, and Magoon, 
Reports on the Law of Civil Government under Military Occupation, 1902, p. 15: 
‘‘When a military government continues as an instrument of warfare, used to promote 
the objects of the invasion by weakening the enemy or strengthening the invader, its 
powers are practically boundless.’’ But New Orleans v. Steamship Co., 20 Wall. 387, 
394, recognizes that limitations on this power exist in the laws and usages of war. 
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Surely genocide could never be reconciled with the IIlague rules on the 
ground that it was a Nazi war aim! 

Less controversial are other measures obviously necessary to the occu- 
pant’s security. There is no doubt that local laws on conscription and 
recruiting may be suspended and severe penalties provided for their viola- 
tion. During the Franco-Prussian War decrees were issued in Alsace- 
Lorraine subjecting any person leaving the occupied provinces to join the 
French armies to banishment and confiscation of goods.*° In other areas, 
if persons subject to conscription left their place of residence clandes- 
tinely, or without sufficient motive, their relatives were fined 50 franes for 
each day of absence.*! Spaight ** and Hall °* consider these measures as 
warranted by the acts punished, which were a direct danger to the occu- 
pant’s military interests. Abettors and principals could be punished alike. 
Hall asserts that if milder means are first tried, it is hard to say that any 
ultimate harshness is too great,** adding that recourse to vicarious punish- 
ment (such as punishment of relatives) should be had only in the last 
extremity. Fauchille considers the penalties of banishment and confiscation 
to have been 
against relatives.*° 

It is also clear that where the local law is temporarily bankrupt due to 
anarchical conditions, the occupant may create laws to govern the country. 
A rare example of this situation, which was comparatively uncommon prior 
to World War II, is provided by the creation of a completely new social and 
political regime in Bulgaria during the period 1877—1878.*° 


iniquitous and exorbitant,’’ but is silent as to the penalty 


L11. CHANGES IN JUDICIAL ORGANIZATION 


It is generally recognized that, when necessary, military courts may be 
set up in place of the ordinary courts; and even where the occupant allows 
the ordinary courts to administer justice he may, observes Oppenheim ‘‘so 
far as it is necessary for military purposes, or for the maintenance of 
public order and safety, temporarily alter the laws, especially the Criminal 
Law, on the basis of which justice is administered as well as the laws re- 
garding procedure.’’** That the penalties for violation of the local law 
may be made more severe by the occupant is admitted by some writers ** 
with the qualification that such changes should not be applied retroactively. 


20 Hall, International Law, 7th ed., pp. 507-508, note. 
21 As cited. 

22 War Rights on Land, pp. 355-356. 

23 As cited. 

24 Work cited, p. 508. 

25 Droit International Public, Vol. II, p. 226. 

26 Spaight, work cited, p. 357. 

27 International Law, 6th ed., Vol. II, p. 349. 

28 Thus Fairman, Law of Martial Rule, p. 275. 
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Westlake appears to accept the view stated by the drafting committee at 
the Brussels Conference, that civil and penal laws affecting the relations of 
the inhabitants with each other ‘‘should’’ not be touched; but the relation 
between the invaders and the population, so far as it falls within the 
criminal department ‘‘whether by the intrinsic nature of the acts done or 
in consequence of the regulations made by the invader,’’ may be referred 
to martial law.2® The distinction taken is supported by the British Manual 
of Military Law of 1929*° and by the United States Rules of Land War- 
fare,*! No. 288 of which declares that the occupant 


may create such new laws and regulations as military necessity de- 
mands. In this class will be included those laws which come into being 
as a result of military rule; that is, those which establish new crimes 
and offenses incident to a state of war and are necessary for the control 
of the country and the protection of the army. 
Halleck asserts that crimes which are not of a military character, and are 
not provided for in the military code of the conquering state, may be pun- 
ished by the ordinary courts, or they may be referred to special tribunals 
administering martial law.** Fauchille flatly states that the jurisdiction 
of the local courts must not be destroyed; that retention of the criminal 
laws of the invaded state is more necessary than other laws; and that the 
inhabitants are not subjected to the criminal laws of the invading State, 
except as concerns crimes and delicts against the occupying army, its 
soldiers, and officers.** Even the Ariegsbrauch im Landkriege of the Ger- 
man General Staff recognized that the promulgation of new laws or the 
abolition or modification of existing laws is justified only when imperatively 
demanded by the requirements of war. Since civil and criminal jurisdic- 
tion continues in foree—adds the Ariegsbrauch—extraordinary justice 
(martial law and courts-martial) is to take place ‘‘only where behavior 
of the inhabitants makes it necessary’’; and any sentence of these courts 
must be based ‘‘upon the fundamental laws of justice after they have first 
impartially examined, however summarily, the facts and have allowed the 

29 International Law, Vol. II, p. 96. Also, Rolin, Le droit moderne de la guerre, Vol. 
I, p. 436, and compare Travers, Le droit pénal international, Vol. III, pp. 415 and ff. 

30 Par. 364. 

31 War Department Field Manual, FM 27-10. 

32 International Law, 3rd ed., Vol. II, p. 439. 

33 Droit International Public, Vol. II, pp. 227, 232. Accord: Jacomet, Les lois de la 
guerre continentale, Art. 77, who, however, admits an exception for cases involving in- 
jury to the security of the occupant’s army. For Rolin, unless the occupied territory 
is of an inferior civilization, there can never be an ‘‘absolute necessity’’ to modify 
either its civil judicial organization, or its penal laws, except where harsher measures 
are required for the protection of its troops. Work cited, p. 437. He consequently 
condemns the institution by Germany in Belgium during the last war of special courts 
to adjudicate the damage claims of German subjects. Under this view judges of the 
local criminal courts must be retained; arbitrary removal of civil causes to special 
courts would violate international law. Compare Holland, Laws of War on Land, p. 53. 
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accused a free defense.’’** American practice has generally been to rely 
upon the existing tribunals, so far as possible, to administer the ordinary 
civil and criminal laws.*’ But, says Hyde: 


It must not be inferred that the occupant is deterred by any rule 
of international law from pursuing a different course if the conduct 
of the inhabitants, or any other consideration, should render such a 
step indispensable to the maintenance of law and order. In such a 
case he may replace or expel native officials in part or altogether, or 
he may substitute new courts of his own constitution for the existing 
ones, or create such new and supplementary tribunals as may be 
necessary.°° 
These divergences reflect the uncertainties inherent in the language of 
Article 43, which must always provoke varying interpretations as to what 
constitutes military necessity. On the other hand, Article 43 could only 
trace the broad theoretical principles, no matter how phrased. It re- 
mained for state practice to breathe more definite meaning into its pro- 
visions. In the light of this practice, Hyde’s position appears as an ac- 
curate portrayal of present law.*’ 


IV. BELLIGERENT PRACTICE PRIOR TO WorLD War 


Prior to the War of 1914-1918 the practice in modern wars was generally 
to leave such laws in force as were not irreconcilable with a state of oc- 
cupation. During the Mexican War (1846-1848) General Scott organized 
special criminal tribunals called ‘‘military commissions’’ in the territory 
under his occupation and vested them with jurisdiction over specified of- 
fenses of the civil law (such as murder, rape, assault and the like), whether 
committed by Mexicans or other individuals against members of his armed 
forces, or the reverse.** General Scott’s action was an application of the 


34 “* Fundamentalgesetzen der Gerechtigkeit beruhendes Urteil zu sprechen, nachdem 
sie vorher den Tatbestand, wenn auch nur summarisch, so doch unparteiisch gepriift, 
und dem Angeklagten eine freie Verteidigung gestattet haben.’’ Kriegsgeschichtliche 
Einzelschriften, 1902, p. 65. 

35 See par. 6 of the Instructions for the Government of Armies of the United States 
in the Field, General Orders No. 100, 24 April 1863; President MeKinley’s Letter of 
Instructions to General Shafter, 18 July 1898; Moore, Digest of International Law, Vol. 
7, p. 262; Magoon, The Law of Civil Government under Military Occupation, p. 198; 
Ketchum v. Buckley, 99 U.S. 188; and for the present rule, FM 27-10, Rules of Land 
Warfare, par. 285. 

36 International Law, 2nd ed., § 690, and compare Korovine’s extreme view in Inter- 
nationalrechtliche Abhandlungen, Vol. III, p. 134. 

37 The right of an occupant to control or close the local criminal and civil courts, and 
to modify or suspend local criminal and civil laws, is affirmed in the U.S. Manual of 
Military Government, 22 Dec. 1943, FM 27-5, OPNAV 50-3, p. 16. 

38 Smith, Military Government, 1920, pp. 59-60; Birkhimer, Military Government and 
Martial Law, pp. 138, 147; Winthrop, Military Law and Precedents, 2nd ed., p. 832; 
and Garner, International Law and the World War, Vol. II, p. 85, note. 
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general right of a military occupant to deprive the existing courts of their 
jurisdiction of offenses against the occupying power’s authority as well as 
of offenses against persons belonging to his armed forces. In The Grape- 
shot,*® the United States Supreme Court upheld the institution in occupied 
territory (Louisiana) of a Provisional Court in 1862 with power to hear 
and dispose of all causes, civil and criminal, including suits in admiralty, 
and to which the litigation at issue had been referred.*® During the Span- 
ish-American War judicial administration at Santiago and Manila remained 
under the occupation much as it had been under Spain.‘ While existing 
provincial and municipal laws were continued substantially as before in 
Puerto Rico,*? certain alterations and changes necessary to meet new con- 
ditions were ordered after consultation with prominent Puerto Ricans.** 
Thus the Supreme Court of Justice, which had to be reorganized due to 
departure of personnel when American forces took control, was given 
cognizance over appeals formerly devolving upon the Supreme Court of 
Madrid.** The tribunal known as the court of appeals (Contencioso Ad- 
ministrativo) was abolished, and its functions transferred to the Supreme 
Court.**° The civil courts being overcrowded and unable to act effectively 
against bandits committing crimes of arson and murder, military commis- 
sions were appointed.*® Such commissions also tried offenses by natives 
against members of the occupant’s armed forces.** A provisional court 
to replace the military commissions was set up on July 1, 1899.4° But 
by this time the treaty of peace had been ratified. 

During the Boer War (1900) the British authorities dealt with all 
crimes affecting the occupying army or its interests under the Transvaal 
law.*® Chinese penal law was not changed by the Japanese in Manchuria 
during the Russo-Japanese War, except where it clashed with ‘‘martial’’ 
law. The threat of collective punishments was frequently contained in 

399 Wall., 129 (1869). 

40U. 8. v. Reiter, Fed. Cases, No. 16146 (1865), recognized the jurisdiction of this 
provisional court to try offenses of murder and arson committed against Louisiana law. 
See also State ex rel. Kain v. Hall, 65 Tenn. 3 (1873); Pennywit v. Eaton, 15 Wall. 382 
(1872); and Burke v. Miltenberger, 9 Wall. 519 (1873). Louisiana ex rel. O’Hara v. 
Heath (20 Louisiana Annual, 518 (1868)) affirmed the military commander’s powe: 
to control the exercise of criminal jurisdiction of the local civil tribunals. 

41 Magoon, work cited, pp. 14, 198; Fauchille, work cited, pp. 233-234. 

42 Gen. Orders No. 1, 18 Oct. 1898; Davis, Report on Civil Affairs of Puerto Rico, yp. 
89; and Gen. Orders No. 8, 4 Nov. 1898, ibid., p. 90. 

43 See Capo-Rodriguez, in this JoURNAL, Vol. 9 (1915), pp. 883, 905. 

44 Gen. Orders No. 19, 2 Dec. 1898, Davis’ Report, p. 90. 

45 Gen. Orders No. 4, 27 Oct. 1898, Davis’ Report, as cited. 

46 Gen. Orders No. 27, 8 Dec. 1898, Davis’ Report, pp. 93, 210. 

47 Ex Parte Ortiz, 100 Fed. 955. 

48 Gen. Order No. 88 dated June 27, 1899. Davis’ Report, p. 117. And see the An- 
nual Report of the Military Governor of Puerto Rico on Civil Affairs, part 13, 1902, 
pp. 65 ff. 

49 Spaight, work cited, p. 357. 
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proclamations of the Japanese First Army, an attempt being made to side- 
step the prohibition in Article 50 of the Hague Regulations by relying upon 
a system under which all the inhabitants of a given locality were made re- 
sponsible for certain acts and a collective penalty provided for such viola- 
tions as were ‘‘collectively’’ attributable to them. One example is the 
proclamation under which all inhabitants had to bear the burden of pre- 
venting destruction of a telegraph or railroad line.*° 

Whenever the judicial machinery has become dislocated by events of the 
war, as where judges have fled or declined to sit, the occupant is entitled 
to establish special tribunals to try common penal offenses. In 1914 when 
American forces landed at Vera Cruz, the jefe politico and all other officials 
fled the city. No courts functioned. General Funston, therefore, in Gen- 
eral Order No. 3 of May 2, 1914, appointed his Headquarters Judge Advo- 
cate as Administrator of Justice. Although this order provided that the 
Military Governor was to establish courts for the trial of civil cases, the 
expedition was withdrawn before civil courts were in fact set up. Criminal 
(Provost) courts were established, however, with United States Army or 
Marine officers as judges.*! Lord Roberts found it necessary to establish 
courts in the Transvaal in 1900.°° The difficulties encountered by the Ger- 
mans in 1870-1871 had produced a like problem. When some of the French 
courts suspended their functions on the suspicion that German military au- 
thorities wished to interfere with the freedom of the courts and the ad- 
ministration of justice, German judges were appointed in their place.** It 
is hardly necessary to emphasize that when special courts are instituted, 
the procedure and law applied must conform to the standards of justice 
envisaged in (a) those provisions of the Hague Regulations enjoining re- 
spect for inhabitants’ lives, as well as in (b) the preamble to Convention 
[V of 1907 which states that they remain ‘‘under the protection and the 

50 Ariga, La Guerre Russo-Japonaise et le Droit International, p. 388, and see Fau- 
chille, Droit International Public, Vol. II, § 1219. The Germans frequently, in 1914— 
1918, issued analogous proclamations such as that of 1916 at Noyon, under which towns 
and villages were to be fined in case fire-arms were found in the possession of any in 
habitant after a certain date. Garner, work cited, p. 154. For German practice on this 
question in 1870-1871, see Spaight, work cited, p. 409. 

51 Smith, Military Government, 1920, pp. 66-72; General Funston’s Report on Mili 
tary Government, 30 June 1914, pp. 2 ff. And see U.S. For. Rel., 1914, pp. 481 ff., 600 ff. 
President Lincoln’s Executive Order of 20 Oct. 1862, establishing the Provisional Court 
in Louisiana, recited that ‘‘the civil institutions of the State, including the judiciary 
and judicial authorities of the Union’’ having been swept away, ‘‘it has become neces- 
sary * * * that there shall be some judicial tribunal existing there capable of admin- 
istering justice.’’ See Burke v. Miltenberger, 19 Wall., 1873, p. 519. 

52 Spaight, work cited, p. 357. 

53 Fauchille, work cited, pp. 232-3; Calvo, Droit International Public, Vol. 4, §§ 2186 
ff.; Spaight, work cited, pp. 358-359. The failure of judicial organization in Thessaly 
during the Turco-Greek war of 1897 is a further example. Fauchille, as cited, and gen- 
erally Cybichowski, ‘‘ Das vélkerrechtliche Okkupationsrecht,’’ in Zeitschrift fiir Vélker- 
recht (1934), Vol. 18, pp. 295 ff. 
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rule of the principles of the law of nations, as they result from the usages 
established among civilized peoples, from the laws of humanity, and the 
dictates of the public conscience.’’ *4 


V. Practice DurING War I 


Germany. German practice in 1914-1918 flouted these precepts in sev- 
eral ways apparently contrary even to the German War Manual itself,°’ 
and in ways which were condemned by writers on international law. In 
Belgium a new labor code was introduced, along with new laws on health, 
slaughtering of animals, education, crop harvesting, and hundreds of other 
matters which, according to Garner, had little or no connection with the 
maintenance of the public order or the protection and security of the armed 
forees.°° Heavy penalties were provided for violation of these laws, and 
the newly established military courts were given jurisdiction of offenses 
against them almost without exception. As a result most of the ordinary 
jurisdiction previously exercised by the Belgian Courts was vested in the 
occupant’s military tribunals. Belgian courts were even deprived of suits 
between landlord and tenant, special civil courts being set up to handle 
such cases. This assertion of sovereignty was held by the Belgian Cour 
de Cassation to be a violation of Article 43 of the Hague Regulations of 
1907. However, the same court admitted that the ordinance in question 
was nevertheless binding upon all persons subject to the jurisdiction of the 
occupying power.*’ In all cases involving offenses against the German 
authority or against the German troops, the German military code was 
applied in Belgium.** The jurisdiction of these military tribunals, more- 
over was extended to all cases arising under the various ordinances, decrees 
and police regulations issued by the Governor-General in the field of ordi- 
nary criminal justice—which to students of military government practices 
in World War II might seem to parallel rather closely the authority con- 


54 Above, note 3. 

55 Above, note 34. 

56 International Law and the World War, Vol. II, p. 88. For other examples, see 
Wheaton, International Law, 7th ed., Vol. II, pp. 242-243. 

57 Decision in International Law Notes, Sept. 1916. See Clunet, Journal de Droit 
International, Vol. 44, pp. 1809 ff., and De Visscher in same, Vol. 45, pp. 1090 ff. Ac- 
cord: Westlake, International Law, Vol. 2, p. 97; Garner, work cited, Vol. II, p. 89, and 
see pp. 82-84 for the same writer’s view that these special courts and the withdrawal 
of a large part of their ordinary jurisdiction from the Belgian courts was an infraction 
of Article 43. See also Fauchille, work cited, § 1166; Mérignhac, Le Droit des Gens et 
la Guerre de 1914, Vol. I, pp. 387-388. 

58 While this extension of German criminal law has been criticized (De Laval in 52 
American Law Review, 235 ff.; Dumont-Wilden, Du terrorisme judiciaire en Pays d’Oc- 
cupation Allemande, Clunet, work cited, Vol. 44, pp. 516 ff.), Garner implies that it may 
not have been objectionable under international law (work cited, p. 89, note). 
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ferred upon military courts in the American Zone im Germany. The 
entire Belgian judicial structure was even more drastically altered after 
the famous court ‘‘strike’’ of 1918. During the course of proceedings 
against certain German sympathizers before the Brussels Court of Appeals, 
German authorities intervened, arrested the proceedings and deported sev- 
eral members of the Court to Germany for confinement in prison. The 
remaining members were prohibited from exercising their functions on 
the ground that they had associated themselves in a ‘‘ political manifesta- 
tion.’’ As a consequence the Court of Cassation adopted a resolution de- 
claring that the German interference with judicial administration was con- 
trary to the law of nations and suspended its sittings. Similar action was 
taken by other courts until eventually almost the entire magistrature had 
ceased to function. Governor-General Falkenhausen thereupon issued two 
decrees providing that criminal justice should be administered by new Im- 
perial German tribunals, that the language used should be German, that 
while Belgian substantive law should apply, the penalties prescribed were 
to be those of the German Imperial Criminal Code, and that the procedure 
should also be that of the German code. Similar courts were created for 
civil cases.“° Trials before the military tribunals were secret, counsel not 
being permitted to see the accused before arraignment, and there was no 
right of appeal. The procedure followed in the cause célébre of Nurse 
Edith Cavell was typical. There the accused, who was charged with having 
assisted Allied soldiers to escape, was denied all information concerning 
the charges against her before she was arraigned at the bar; she was not 
even permitted to see her attorney until brought into the courtroom; and, 
as the proceedings were secret, it is impossible to determine whether the 
trial was ‘‘fair’’ or not." Garner observes that ‘‘to an American or Eng- 
lish lawyer, this procedure sounds like a mockery of justice,’’ ®* but, before 
condemning it as a violation of international law, one must bear in mind 
that the preliminary proceedings in that case would seem less offensive to 
a practitioner of the civil law. More objectionable would seem to have 
been the execution of Miss Cavell within a few hours after the trial, to fore- 

59 Ordinance No. 2, Military Government Regulations (U. S. Zone), Title 23, sec. 215 
(MGR 23-215). 

69 Garner, work cited, pp. 88 ff.; Wunderlich, Der Belgische Justizstreik, 1930, passim ; 
Oppenheim, International Law, Vol. II, 6th ed., p. 350, note; Mérignhac, Le Droit des 
Gens et la Guerre de 1914, Vol. I, pp. 381 ff.; Wheaton, International Law, 7th ed., Vol. 
IT, p. 245. 

61 See Garner, work cited, pp. 97 ff.; Oppenheim, Jnternational Law, 6th ed., Vol. I, 
p. 457, note; Kunz, Kriegsrecht und Neutralitdtsrecht, p. 97, note. For diplomatie cor 
respondence concerning action of the American Legation in Belgium on Miss Cavell’s 
behalf, U. S. For. Rel., ‘‘The Lansing Papers,’’ 1941-1920, Vol. I, pp. 48-67. 

62 Work cited, p. 100; and see Mérignhac, work cited, pp. 378-388, who describes the 
institution of special tribunals as a kind of ‘‘ judicial terrorism’’ under which the penal 


provisions were unknown, and the decisions arbitrary and unrelated to military se- 
curity. 
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stall an appeal. Deprivation of adequate opportunity to prepare a defense 
is a recognized ground of peacetime, state-to-state responsibility founded 
upon a denial of justice,** but conducting proceedings secretly before a 
military tribunal during war would not necessarily stigmatize them pro- 
vided it can be demonstrated that the accused was tried fairly. Where, 
as in the Cavell case, a foreigner is involved, full records should be furnished 
to his state prior to execution of the sentence. In cases affecting nationals 
of the territory, the lack of a protective system for civilians comparable to 
that furnished by the Geneva Convention of 1929 for prisoners of war 
should encourage judicial officers to preserve complete records for use in 
their defense against possible later war crimes charges. 


The validity of German judicial action in occupied territories was tested 
in several cases arising after the war. In May, 1919, the French Court 
of Douai held that the action of the German military governor at Maubeuge 
in November, 1914, in creating a tribunal charged with applying French 
law in eivil and correctional matters was contrary to Article 43 of the 
Hague Regulations, and hence its judgments were invalid.** In Jn re X, the 
defendant, who was prosecuted for infanticide committed during the war 
in France, contended that since she had been acquitted of the same charge 
by a court established in the name of the German Empire in occupied 
France, the previous (German) judgment should bar a second trial.** 
This contention was rejected by the Court of Appeal of Naney, which, 
noting that the German Court had been established for the purpose of 
suppressing the legally constituted court, held that its judgments could 
produce no legal effect in France. In its opinion Article 43 did not au- 
thorize the occupying authorities to suppress French courts which safe- 
guarded public order. Moreover, said the court: 


* * * the crime of infanticide is not among those reserved in prin- 
ciple by the law of war to the cognizance of the enemy as being likely 
to jeopardize the security of his army.* 


63 Freeman, International Responsibility of States for Denial of Justice, pp. 277 ff. 

64 Clunet, Journal du Droit International, Vol. 46, p. 770. 

65 Since the military tribunals of the armies which occupied Germany during 1918- 
1923 were regarded as foreign courts, neither they nor the German courts themselves 
recognized the plea of double jeopardy as a defense. For cases dealing with this prob- 
lem, see Fraenkel, Military Occupation and the Rule of Law, p. 164, and in particular, 
a decision of the Reichsgericht of Feb. 23, 1920, holding that the same criminal act was 
a violation of both German and occupational law. 

66 Lauterpacht, Annual Digest of Public International Law Cases (cited hereafter as 
Annual Digest), 1919-1922, Case No. 334; Hackworth, Digest of International Law, 
Vol. VI, p. 397. In Milaire c. Etat allemand, the Germano-Belgian Mixed Arbitral 
Tribunal ‘‘queried’’ whether the German Government could have introduced its law on 
responsibility for labor accidents into Belgium, in abrogation of the local law of 1903, 
without violating Article 43. Recueil des Décisions des Tribunaux Arbitraux Mictes, 
Vol. IT, pp. 715, 719; Hackworth, work cited, p. 394. 
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In Ville d’Anvers c. Etat allemand awards had been made against the city 
of Antwerp by a tribunal established under a German decree of 1915. 
This decree modified an old Belgian law by which municipalities were 
made responsible for certain acts of violence committed by mobs against 
persons or property. The new tribunal was composed entirely of German 
subjects, Belgians having refused to serve. It was held by the German- 
Belgian Mixed Arbitral tribunal that this material change in the law under 
which German arbitrators favored the claimants was a violation of Article 
43 since no empéchement absolu existed, there being no military motive 
for the decree.*? On the other hand, a German decree abrogating a mora- 
torium established by Royal Decree of the Belgian King on August 2, 1914, 
was held valid by the District Court of Rotterdam, which stated that 
Article 483 did not contemplate special laws enacted during the war, but 
only those in force prior thereto. The German measure was regarded as 
serving the reéstablishment of public order.** 

By way of contrast to some of the French and Belgian decisions relative 
to judicial powers under Article 43, the Lithuanian Supreme Court held 
that a judgment by a court instituted by the Polish military authority was 
not invalid because the judges had been appointed by the occupant °° 
a fair application of the general principle that the occupant may set up 
his own courts when military necessity or the maintenance of public order 
and safety so warrants. The German Reichsgericht in 1920 similarly ree- 
ognized that while an occupant was bound ‘‘except for compelling rea- 
sons’’ to leave the local courts intact, it might set up its own tribunals 
for the prosecution of criminal acts against the oecupying power, against 
the persons and property of the occupying authorities and of the oceupa- 
tion forces, or, generally, against the regulations issued for security of 


the occupation.”® 


67 Annual Digest, 1925-1926, Case No. 361; Hackworth, Digest, Vol. VI, pp. 395-396. 
See also Rolin, Le droit moderne de la guerre, Vol. 1, p. 438. Compare Commune de 
Grace-Berleur ec. Charbonnages de Gosson Lagasse «t Consorts, Annual Digest, 1919- 
1922, Case No. 326. 

68 Cillekens c. De Haas, work cited, Case No. 336; Hackworth, work eited, p. 395 
Compare Mathot c. Longué (German order prohibiting sale of vegetables before they 
were grown held illegal by Liége Court of Appeal, as Art. 43 gave oceupant no right to 
legislate. Annual Digest, 1919-1922, Case No. 329, and the note at p. 465 to the effect 
that this ruling is contrary to most others); and Malines c. Société Central... du 


’s wartime needs), 


Gaz (occupant’s increase in cost of gas held justified by population 
Annual Digest, 1925-1926, Case No. 362. 

69 Antanas and Jadviga Gumbiai vy. Bernataviciai, 6 June 1929, Annual Digest, 1929 
1930, Case No, 293. 

70 Annual Digest, 1919-1922, Case No. 335; Hackworth, Digest, Vol. VI, pp. 397-398. 
See also Fraenkel, Military Occupation and the Rule of Law, 1944, pp. 165-166. Com 
pare the position of the Supreme Administrative Court of Czechoslovakia (1928), which 


} 


observed that although ‘‘application of the laws of the occupying State do not 


extend automatically to the occupied territory,’’ the occupant, to maintain and safe 
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Great Britain. British practice in World War I is illustrated by their 
administration of Mesopotamia and Palestine after withdrawal of the 
Turkish forces. When Basrah was occupied, practically all judicial offi- 
cers had fled. The remaining jurists refused to exercise their functions, 
and personnel experienced in Turkish law was unavailable. To prevent 
community activities from coming to a standstill, the Army Commander 
in 1915 promulgated the ‘‘Iraq Oceupied Territories Code,’’ based upon 
the Indian Civil and Criminal Codes.*! This substitution introduced an 
efficiency in justice theretofore unknown to the people. But the Iraq 
code was not extended to Baghdad when that city was occupied. Here 
again, because the Turkish judges had fled with the more recent records, 
the courts ceased sitting. With the exception of a Court of Small Causes 
directed to apply existing civil law, a Mohammedan Law Court, which 
reopened in July, 1917, and a special administrative procedure adopted for 
urgent cases, there was no way of enforcing civil rights by action between 
the departure of the Turkish rulers and the end of 1917. Administration 
of the criminal law was vested in the Military Governor and political offi- 
cers. Sweeping reforms in the system of justice were effected during the 
vears 1918-1919. A Court of Appeal was established at Baghdad, and 
the right of appeal to the Court of Cassation in Constantinople abolished 
in favor of a power of revision conferred upon the Senior Judicial Officer 
and the Court of Appeal. Later a Judicial Department was created. 

In general the civil courts continued to administer Turkish Law, pro- 
cedure being governed by the Turkish Code of Civil Procedure. How- 
ever, as the Ottoman Penal Code and Code of Criminal Procedure were 
found to be unscientific, incomplete, and over-complicated, the former was 
replaced by the Baghdad Penal Code (which embodied amendments based 
upon the Egyptian Penal Code) and the latter by the Baghdad Criminal 
Procedure Regulations which were based upon the Sudan Code.*? Sir 
Edgar Bonham Carter, the Senior Judicial Officer, further justified these 
measures as follows: 

According to the theories of international law, upon the occupation 


of an enemy country local criminal law should be continued if this is 
possible and consistent with the welfare of the army of occupation. 


guard his army or for prosecuting the war, could extend his own national law to the 
area occupied. Annual Digest, 1927-1928, Case No. 378; Hackworth, work cited, p. 
400. Accord: Occupation of Cavalla case, Annual Digest, 1929-1930, Case No. 292. 
In Republic vy. Oficynski, the Polish Supreme Court construed Article 43 as prohibiting 
the occupant from trying by his own courts and within his own territory, crimes com- 
mitted in oceupied territory. Annual Digest, 1919-1922, Case No. 338. 

The German practice in occupied Poland (1915-1916) of effecting penal confiscations 
without judicial proceedings is discussed by Sachocki, in Revue Général de Droit Inter- 
national Public, Vol. XXXV (1928), pp. 411 ff. 

71 Review of the Civil Administration of Mesopotamia, Cmd. 1061 (1920), p. 14. 

72 In 1919 the system of justice in Baghdad was extended to Basrah: same, p. 96. 
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In Iraq this was obviously impossible both because few British officers 
are acquainted with Turkish and because Ottoman law requires a 
multitude of courts, enquiring magistrates and prosecutors, much in 
excess of what could be provided, whether from the army, or from 
the officials of the former Government.** 

In Palestine ‘‘martial law’’ (military government) was enforced by 
military courts, while the civil courts dealt with other offenses according 
to Ottoman law. Disappearance of all the Turkish judges and court ree- 
ords provided an occasion for improving the judicial structure. Local 
courts were left in the hands of judges of the country, subject to British 
inspection. Whereas Ottoman law prescribed a five-man court in criminal 
cases, the British established a three-man court. The substance of the 
law was, according to Bentwich, amended only slightly. Punishments 
were made more humane by abolishing minimum penalties prescribed by 
the Ottoman Penal Code, and by increasing the discretion which a judge 
might exercise in the case of a juvenile offender in order to keep him out 
of prison.** Among other innovations caleulated to secure expeditious 
justice, certain features of English practice were introduced in criminal 
matters. Witnesses were examined in the presence of the accused; con- 
fessions had to be proven to have been made voluntarily; and commercial 
suits were handed over to the same courts that tried civil suits, rather 
than being dealt with by special tribunals. Finally, one large class of 
cases were withdrawn altogether from the Courts: no action concerning the 
ownership of land could be heard and no judgment was given for execu- 
tion upon immovable property. Only possessory rights were adjudicated. 
The reason for this was removal of the land registers by the Turks; but 
the prohibition was retained even after these records had been recovered.** 

United States. American oceupation of the Rhineland after hostilities 
‘freer of abuses than any other mili- 
The Rhineland situation 


ceased in 1918 has been described as 
tary government ever exercised by man.”’ 
anticipated in some respects that now existing in Germany. Four armies 


of different nations, under the supreme command of Marshal Foch, wielded 


73 Same, p. 95. 

74 British Yearbook of International Law, 1920-1921, p. 147. 

75 Bentwich, work cited, p. 146. Compare the decision of the Belgian Cour de Cas- 
sation, cited in note 57 above. In Ochoa v. Hernandez y Morales, 230 U. S. (1913), the 
United States Supreme Court held that a judicial order of General Henry, the military 
governor of Puerto Rico in 1899, which retroactively reduced the prescriptive period of 
land ownership from twenty years to six, was a deprivation of property without due 
process. Said the court: ‘‘* * * our government was bound by * * * international 
law to * * * secure public safety, social order, and the guarantees of private property’’ 
(p. 159). United States military forces in occupation of California introduced the 
custom of transferring real estate by deeds commonly used in the United States, sus- 
pending the Spanish form of conveyancing. Halleck’s International Law, 4th ed., Vol. 
II, p. 484. 

76 Smith, Military Government, 1920, p. 57. 
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control over four separate zones. Instructions issued by Foch on No- 
vember 15, 1918, to the commanding general of each zone ™* provided that 
laws and regulations in foree at the time of occupation were to be re- 
spected in so far as they did not affect the occupying power or compromise 
its security; that all German civil officials were to be confirmed tempo- 
rarily in their offices, but that replacements and transfers would be per- 
mitted whenever such action was deemed necessary or advisable by the 
military authorities.** In the terms of General Pershing’s proclamation 
of instructions for the American Army entering Germany, 


* * * so long as the inhabitants conduct themselves peaceably and 
quietly the ordinary civil and criminal laws will be continued in force 
and will be administered by the local officials, * * * and private prop- 
erty and personal rights will be respected.” 


The German courts continued to exercise both civil and criminal jurisdic- 
tion in the American Zone, just as before the occupation. A system of 
Provost Courts was instituted to try offenders against the military govern- 
ment for violations of our laws and regulations, but the maximum penalty 
which they were empowered to impose was six months imprisonment and 
a fine of 5,000 marks.*® This order also provided that military commis- 
sions could be convened for the trial of inhabitants violating the laws of 
war or of the military government.*' While the latter could impose any 
penalty death sentences had to be approved by the commander in chief.** 
It was required that every person tried by a Provost Court should be in- 
formed of the charges against him, that he should be present in person at 
the trial, and that he should be confronted with the witnesses against him. 
He was permitted to be heard either in person or by counsel. Bail was 
denied but a speedy hearing was guaranteed. All evidence had to be 
given under oath. Sentences were put into immediate execution, without 
awaiting action by the reviewing authority. When a conviction appeared 
to be erroneous it could be set aside by the Commanding General, whose 
Officer in Charge of Civil Affairs examined the Provost Court report in all 
eases.*° In April, 1919, the substance of this policy was adopted by Mar- 
shal Foch, who granted to each convicted person the right of informal ap- 
peal to the highest commander of the army concerned.** 


77 American Military Government of Occupied Germany, 1918-1922 (‘‘The Hunt Re 
port’’), pp. 45-48. 

78 Same, p. 46. 

79 Smith, work cited, p. 31; also General Pershing’s proclamation to the inhabitants, 
Dec. 9, 1918: The Hunt Report, p. 31. 

80 General Orders No. 225, Dec. 10, 1918. 

81 The Hunt Report, p. 92. 

82 Only a few cases were tried by commissions. Smith, work cited, p. 36. 

83 The Hunt Report, as cited. 

84 Fraenkel, Military Occupation and the Rule of Law, p. 22. 
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No special tribunals were created for civil eases during the period of the 
armistice. As the German courts then lacked jurisdiction over members 
of the occupying forces, the latter could not be sued there at all.*° But 
it was found necessary to deny jurisdiction to the local criminal courts in 
several other instances. Thus, when treason proceedings were instituted 
against one Hedwig, who had been distributing Rhenish independence prop- 
aganda in Coblenz, American authorities intervened, prohibited the courts 
from trying cases under German and Prussian treason laws, and proceeded 
against the accused before the Provost Courts for violation of American 
regulations.“ It will be recalled that during the German occupation 
Belgian courts had attempted to maintain their right to prosecute for high 
treason Belgian participants in the German-sponsored Flemish autonomy 
movement, and that German occupation officials had prohibited the local 
courts from exercising judicial functions in these cases, precipitating the 
famous ‘‘strike’’ of the Judges.*’ Americans are hardly in a position to 
condemn German officials for something which we ourselves found necessary 
to do in an identical situation. A recent writer has expressed the view 
that :— 


66 


occupation authorities enforcing a state of martial law are entitled to 
restrict the jurisdiction of the occupied country’s courts in high trea- 
son cases. High treason proceedings represent, in legal form, political 
measures taken by a government against those whom it considers ene- 
mies of the state. * * * An occupying power, enforcing a regime of 
martial law, cannot allow its friends to be treated as enemies by the 
authorities of the occupied territory.** 


The position taken is believed to be sound. 

Marshal Foch’s basic instructions provided that no penalty should be 
inflicted except by ordinary court procedure.*® This, however, did not 
deprive military commanders of the right to impose administrative pun- 


ishments for ‘‘reprehensible’’ conduct, such as expulsion from the occu- 


85 Same, p. 167; Niboyet, in Revue de droit international privé et de droit interna- 
tional, Vol. 16, 1920, p. 51. See Fraenkel, work cited, pp. 167-171, for practice during 
the peace period under the Rhineland Agreement. 

For limitations upon the jurisdiction of the Japanese courts with respect to United 
Nations Nationals generally, see the policy statement adopted by the Far Eastern Com- 
mission on August 15, 1946, in Department of State Bulletin, Vol. 25, No. 375, September 
8, 1946, p. 455. 

86 The Hunt Report, p. 289. The right of local officials to extradite persons for the 
purpose of trial by courts outside the occupied area in treason cases was likewise denied. 
Same, p. 289. 

87 See above, note 60, and for the German position, Kohler, The Administration of the 
Occupied Territories, Vol. I (Belgium), 1942, p. 68. 

88 Fraenkel, work cited, p. 44. ‘‘Coblence was under American jurisdiction and 
therefore we could not recognize treason against an enemy nation as a erime in our 
own country’’: The Hunt Report, p. 289. 

89 De Jaer, L’arme belge d’occupation et son droit de juridiction, Liége, 1928, p. 72. 
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pied territory, the closing of shops, or the levying of a collective fine upon 
The general policy 


) 


municipalities. None of these acts was reviewable.” 
of the Allied Forces on collective fines is indicated in a special instruction 
of Marshal Foch of March 26, 1919, suggesting to commanding generals 
that imposition of such fines be restricted to serious cases in which citizens 
of the municipality in question had either assisted or sympathized with 
perpetrators of hostile acts. In the American Zone only one instance of 
a collective punishment was recorded.*! 


VI. Practice DurING War II 


German. German practice during the present war is so familiar as to 
require little extended description. Some of its typical features are sug- 
gested in the opening paragraphs of the present paper. Among changes 
introduced into occupied areas either directly or through puppet govern- 
ments were: Modification of the Dutch law on citizenship; invalidation of 
that provision of the Polish Criminal Code whereby a judge could defer 
execution of penalties or exercise mercy; changes in the family law of 
Luxembourg, especially as to illegitimate children; and substitution of the 
consent of the Reich Commissioner to marriage of Dutch girls for the 
parental approval required by the Netherlands Civil Code.°? In districts 
forthwith annexed by Germany German law and courts were introduced.** 
But the most startling innovation of all was the principle of ‘‘ punishment 
by analogy’’ which was applied when German Criminal Law was introduced 
into the incorporated areas, and in non-incorporated areas where German 
law was applied by German courts when trying inhabitants of the occupied 
countries. Under this principle an individual might be punished for an 
act he could not know was a crime at the time it was committed, if that 
act seemed merely analogous to any other act which was punishable by 
law. To determine this, the judge was directed to apply ‘‘sound popular 


90 Fraenkel, work cited, p. 24. 

91In the town of Kell on three successive nights rocks were thrown at American 
soldiers and the culprits could not be discovered. All inhabitants were ordered to re- 
main in their houses between 7:00 P.M. and daybreak the next morning. After two 
weeks no further trouble was experienced. But when a French liaison officer whose 
suitcase was stolen from an automobile applied to the Civil Affairs Department to have 
a collective fine of 300 frances levied on the town to cover his loss, the Department 
promptly replied that such a levy would be improper. Smith, work cited, pp. 22-23. 

92 Lemkin, Axis Rule in Occupied Europe, pp. 26-27. 

93 Oppenheim, International Law, 6th ed., Vol. II, p. 343. In Poland the adminis- 


trative courts which dealt with complaints against administrative abuses were sup- 
pressed. Segal, Nazi Rule in Poland (1943), p. 23. For measures taken by Germany 
in annexing portions of occupied Belgium (Eupen, Malmédy, Moresnet) and France 
(Alsace, Lorraine), see The Trial of German Major War Criminals, Proceedings at 
Nuremberg, London, 1946, Part 5, pp. 342 and ff. 
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feeling’’? (das gesunde Volksempfinden).°* Guarantees provided by spe- 
cific wording in a statute were thus destroyed and the gates thrown open 
to all manner of judicial caprice and arbitrariness in aid of political ends. 
Adoption of two decrees containing this principle in Danzig prior to World 
War II was held by the Permanent Court of International Justice to be 
inconsistent with the Danzig constitution.*” Writers outside Germany con- 
sider that such a statute, if applied to aliens in time of peace, would violate 
international law.’ There is no doubt whatsoever that it also violates the 
international law governing the treatment of individuals in occupied areas. 
As Lemkin has pointedly observed: 


If the occupant considered that the local law did not give sufficient 
protection to his military interests, he could lawfully introduce only 
the provisions of the German Criminal Code aiming at the protection 
of such interests. He certainly was not entitled to introduce the 
Criminal Code in toto relating to non-military matters such as family 
relations, morality and property rights * * * 

The introduction of German law into the occupied countries cannot 
be justified by the occupant on the ground of military necessity. The 
purpose [was] * * * to assimilate these areas as soon as possible with 
the Greater German Reich * * * [This] is obviously a political ob- 
jective and has no realistic relation to the needs of the army * * * 
German law is not conceived as human justice * * * It has divorced 
law from morality and merey.’’ 

He therefore concludes that this practice contravened the Hague Regula- 
tions as well as the laws of humanity. It may be added that the execution 
of an individual under the ‘‘analogy’’ principle would also violate Article 
46. Lives are not ‘‘respected’’ thereby; they are on the contrary profaned 
and destroyed by processes not truly legal. 

Similar drastic modifications were effected by the Germans in judicial 
organization. The rights of an accused were prejudiced by the absence of 
preliminary investigation in some cases; by denial of appeal from decisions 
of special courts, even from sentences of death, as in Poland; by serving 
notice upon a defendant in as short a period as twenty-four hours before 
trial; by exclusion of members of the local bar as counsel unless specially 
permitted by the authorities; by administrative revision of a criminal 
judgment ;** and by the vesting of judicial functions in military com- 

94 See, generally, Preuss, in Journal of the American Institute of Criminal Law, 1936, 
p- 857, and also in this JoURNAL, Vol. 29 (1935), p. 217. The original German aet was 
dated June 28, 1935, and was published in the Reichsgesetzblatt, Teil I, p. 844, Art. I. 

95 Case of the Danzig Decrees, Series A/B, No. 65, p. 51; Hudson, World Court Re- 
ports, Vol. III, p. 513. 

9 See Freeman, International Responsibility of States for Denial of Justice, pp. 
551-552; Lemkin, work cited, p. 28, note. 

97 Aris Rule in Occupied Europe, pp. 27-31. 

98 Opinions of The Judge Advocate General, SPJGW 1945/2849, 6 March 1945, and 
Wolff, ‘Criminal Justiee in Germany,’’ 43 Michigan Law Review, 1944, pp. 171-173. 
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manders, in District Governors, and in S8.S. Officers who could inflict 
penalties without judicial procedure. Special courts (Sondergerichte)— 
organized by the Gestapo and the 8.8. as an instrument of terrorism— 
tried violations of the law requiring the wearing of Jewish insignia, and 
among other things, of the regulations concerning the use of the German 
salute. To the extent that a defendant in ordinary criminal proceedings 
has been shorn of the safeguards generally deemed essential to the ad- 
ministration of civilized justice, action of the German military authorities 
in destroying the local judiciary and creating new courts must, again, be 
regarded as a violation of Article 43.°° Such outrageous devices as refusal 
of counsel and prohibition of any plea other than guilty in abrogation of 
essential rights guaranteed by the local law; the exclusion of entire groups 
of the population from legal recourse; and the application of retroactivity 
of the criminal law could also be viewed as a violation of Article 23(h) of 
the regulations.!°° 

In addition to these aspects of judicial reorganization, the Germans in- 
troduced the principle of extra-territoriality, under which German inhabi- 
tants of the occupied territories were excluded from the jurisdiction of the 
local courts. Thus, for example, in Poland, a system of general German 
courts was established covering criminal cases of citizens of the Reich and 
of racial Germans, acts committed by Poles against the life, property or 
honor of a German, and acts committed by Poles while in the service of 
the German administration. In civil litigation the jurisdiction of the gen- 
eral German courts extended primarily to eases where one of the parties was 
a German from the Reich, or a racial German. The German courts had 
jurisdiction in the case even where the other party was not a German, and 
no German could be sued except before a German court, which followed 
German law and procedure.’ All infractions against decrees issued by 
the Governor General, and all acts considered to be against the interest of 
the German State or nation were within the jurisdiction of the German 
courts.'°? However, it can hardly be said that adoption of the principle 
of extra-territoriality per se contravenes the limitations imposed by Article 
43. Considerations of public order and the prestige and welfare of the 


99 For an exposition of German judicial measures in occupied territory, see generally, 
Lemkin, Axis Rule in Occupied Europe, pp. 33-35, and the same writer’s comments in 
The Judge Advocate Journal, Vol. II (1945), p. 10. 

100 See above, note 2. In the tribunals employed by the Japanese during the Russo- 
Japanese war, the accused was given means to defend himself, but contrary to the ordi- 
nary rule his guilt was assumed in the absence of proof of innocence. Ariga, La 
Guerre Russo-Japponaise et le Droit International, p. 385. Spaight considers this trans- 
fering of the onus of proving innocence to be a ‘‘necessary principle of martial law 
justice,’’ justified in the interest of law and order. War Rights on Land, p. 349. Sed 
quaere. 

101 Segal, Nazi Rule in Poland, p. 19. 

102 Work cited, p. 20. 
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occupying forces may justify a withdrawal of jurisdiction over the oceu- 
pant’s subjects from the local courts.'* But as related to the overall aim 
of suppressing the rights of the inhabitants, operation of the system in 
Poland could well be viewed as excessive. 

Allied Practice. (a). Italy. The occupation of Sicily afforded the 
Allies their first experiment in joint administration. It also gave a pre- 
view of principles later to be applied in Germany. General Alexander’s 
first proclamation announced that existing laws would remain in effect 
except in so far as it might be necessary to change or supersede them by 
orders of the Commanding General.'** A second proclamation listed erimi- 
nal offenses and the penalties therefor, and provided that any offense under 
the Italian Penal Code might be tried by a military government court, if 
the Military Governor should so direct.!°° While this, in effect, incorpor- 
ated the entire Italian criminal law into the law of military government, it 
was not intended that military courts should normally try offenses under 
Italian law.°* General, Superior, and Summary military courts, differing 
from each other in their powers of punishment, were established under 
Proclamation No. 4, which also guaranteed to an accused the fundamental 
rights of defense later provided for cases before military government courts 
in Germany.’ Proceedings were to be public except when otherwise 
ordered by the Chief Civil Affairs Officer or the Court, which was never 
done in Sicily.'°° Proclamation No. 13 prohibited the fining or imprison- 
ment of any person by Italian officials without trial, abrogating Fascist 
laws to the contrary.’°* Members of the Allied Forces were not subject 
to the jurisdiction of the Italian civil or criminal courts. Proclamation 
No. 7 dissolved the Fascist Party,'® confiscated its property, and suspended 
discriminatory laws based on differences of race, color or creed. Finally, 
after unconditional surrender, the Allied Control Commission became the 
organ through which United Nations policy to the Italian Government was 
expressed. 

(b). Germany. Effective guarantees for individual rights—the antith- 
esis of “‘the laws in force in the country’’ were prescribed for Allied 
Military Government Courts when Germany was occupied during World 
War II. Every accused before such courts was given the right to have 
in advance of trial a copy of the charges upon which he was to be tried: 

103 See Dept. of State Bulletin, Vol. XV (1946), p. 455, for similar Allied practice in 
Japan. 

104 Paragraph 3. Italy Gazette, p. 1. 

105 Article IV. Same, p. 3. 

106 Smith in British Yearbook, Vol. XXI (1944), p. 153. 

107 See (b), below. 

108 Holmes, in Proceedings of the American Society of International Law, 1945, p. 24. 

109 Italy Gazette, p. 37. 

110 Italy Gazette, p. 25. The corporative system was abolished in Sicily by an order 
of Oct. 1, 1943. United States and Italy, Washington, 1946, p. 225. 
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to be present at his trial (trials in absentia being permitted if the accused 
was believed to be a fugitive from justice) ; to give evidence and to examine 
or cross-examine any witness; to be represented at the trial by a lawyer of 
his own choice; to present witnesses in his defense; to have the proceedings 
translated if necessary; and to petition for review of any conviction." 
The reviewing authority was given power to set aside or modify any finding 
of guilty, and to order a new trial, but not to set aside a finding of not 
guilty.!2 Death sentences were not to be executed unless confirmed in 
writing by the Supreme Commander.''* 

Some of the other fundamental features of present occupation practice 
in Germany and Japan merit particular notice. Upon the entry of Allied 
Forees into Germany Proclamation No. 1 vested in the Supreme Com- 
mander ‘‘supreme legislative, judicial, and executive authority within the 
occupied territories.’’ All German courts therein were suspended, the 
Volksgerichtshof, the Sondergerichte and the 8.8. Police Courts were de- 
prived of authority; and it was announced that the criminal and civil 
courts would be reopened when circumstances permitted.1** Military Goy- 
ernment Courts were empowered to punish by death or other penalty such 
offenses as espionage, communicating with the enemy, attack upon or armed 
resistance to the Allied Forces; acts in violation of the surrender terms; 
pillage, looting, and a variety of other offenses prejudicial to public order. 
Some 23 additional offenses were punishable by penalty less than death.''° 
Collective fines (Gesamtgeldstrafen) were instituted, it being provided that 
the Burgermeister or other principal representative of a community could 
be charged and tried, in his representative capacity, with any offense for 
which the residents or a substantial number thereof were alleged to be 
collectively responsible; and in the event of his conviction and the estab- 
lishment of collective responsibility, a collective fine might then be imposed 
upon the community.''® A system of General, Intermediate and Summary 
military courts was set up and their jurisdiction defined.'’7 Various funda- 

111 Mil. Govt.—Germany, Supreme Commander’s Area of Control (hereafter desig 
nated as ‘‘8.C.A.C.’’), Ordinance No. 2, ‘‘ Military Government Courts,’’ MGR 23-215, 
Article V. See also Military Government Gazette, 21st Army Group Area of Control, 
No.2, 7. 

112 Ordinance No. 2, Article VI, as cited. 

113 Article VII. 

114 §.C.A.C., Proclamation No. 1, MGR 23-200, Section III. Law No. 2 subsequently 
abolished the Volksgerichtshof, the Sondergerichte, and NSDAP Courts. MGR 23-202. 

115 Ordinance No. 1, ‘‘Crimes and Offenses,’’ S.C.A.C., MGR 23-214, Articles I and 
II. See also the Military Government Gazette, as cited. ‘‘There have actually been 
very few death penalties imposed by Military Government Courts. More serious offend. 
ers have been sentenced to prison terms of from ten to twenty years.’’ Nobleman, in 
Fed. Bar Journal, Vol. VIII (1946), p. 71, note. 

116 Ordinance No. 1, Article IV. 

117 Ordinance No. 2, 8.C.A.C., MGR 23-215, Articles I and II. On the functions of 
these courts, see Nobleman, work cited, pp. 84 and ff. 
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mental Nazi laws were abrogated in the interest of restoring justice and 
equality before the law.''* The bringing of charges based upon ex post 
facto laws was prohibited, along with the punishment of offenses by 
analogy.1’® Law No. 2 prescribed the qualifications of judges and at- 
torneys;'° it prohibited German Courts from exercising jurisdiction in 
any ease involving the armed forces or nationals of any of the United Na- 
tions ;'*' and vested in the Military Government the power to (a) dismiss 
or suspend any German judicial officer and to disbar any attorney; (b) 
supervise the proceedings of any court and review administratively, nullity 
or modify any finding or judgment thereof; and (c) transfer to the juris- 
diction of the Military Government Courts any case or class of cases.*** 
All German Courts-martial other than Field Courts-martial were abol- 
ished.?7* Parallel implementing laws were enacted in the several zones of 
occupation administered by the Allies.'*4 

With the final military collapse of Germany, the disintegration of its 
government and economic system, and the creation of the Control Council 
as the paramount governing body of all of occupied Germany, a more 
definitive and comprehensive program to achieve the aims of the war was 
put into operation. Never in the history of military occupation have 
such extensive powers been wielded by a military government as are now 
being exercised in Germany.’*° Fundamental principles of judicial re- 
form were proclaimed on October 20, 1945, reaffirming the doctrine of 
equality before the law along with the independence of the judiciary, 
and restoring guarantees for individual rights of the type indicated 
above.'** Pursuant thereto a reorganization of the entire judicial system 
was enacted which revived the structure of January 27, 1877, reestablish- 
ing the Amtsgerichte, Landesgerichte, and  Legisla- 

118 Law No. 1, Article I, S.C.A.C., MGR 23-201. And see the provisions of Control 
Council Law No. 1, repealing a list of 26 laws for all occupied Germany. Department 
of State Bulletin, Vol. XV (1946), No. 384, p. 859. 

119 Law No. 1, Article IV. 

120 Articles I-II, MGR 23-202. See also Military Government Gazette, British Zone 
of Control, No. 3, p. 4. 

121 Article VI. 

122 Article VII. 

123 Law 153, Article 1. Cf. Military Government Gazette, No. 3, p. 132. 

124 Tn the British Zone of Control British civilians guilty of offenses which would have 
been a crime in England, were subjected to the jurisdiction of the Military Government 
Courts. Penalties in such cases were to be the same as those provided by English law. 
See Ordinance No. 5, British Zone of Control, Military Government Gazette, No. 4, p. 5. 
Military Government Courts in the U. S. Zone have relinquished jurisdiction to try Soviet 
citizens living there. MGR 5-381.1, and for comment, Nobleman, work cited, p. 82. 

125 Or, for that matter, in Japan. See (c), below. 

126 Above, notes 111-113. 

127 Control Council Law No. 4, October 30, 1945, MGR 23-124; Military Government 
Gazette, No. 5. For the principle accepted at Potsdam on this matter see Dept. of 
State Bulletin, Vol. XIII, August 5, 1945, p. 155. 
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tion was likewise adopted to punish persons guilty of war crimes, as well 
as crimes against peace and humanity, and setting up a procedure for the 
prosecution of such cases.1** Numerous provisions of the German criminal 
law were repealed ;1*° income, corporation, excess profits, and property laws 
were amended ;'*° and a comprehensive marriage and divorce code was 
enacted.*** 

(c). Japan. Similar fundamental changes are being made in the 
social, economic, and governmental structure of Japan, the most far-reach- 
ing of which was the promulgation of a new Constitution on November 3, 
1946.4°* The Ministries of War and Navy were dissolved; State Shintoism 
was abolished by depriving its priests and institutions of government sup- 
port; the ‘‘thought police’’ was eliminated ;'** suffrage was broadened by 
lowering the voting age from 25 to 20, and by extending the franchise for 
the first time to women.'** The Japanese Government has been prohibited 
from exercising criminal jurisdiction over United Nations nationals or 
organizations, as well as over acts prejudicial to the security of the oceupa- 
tion forees.’*° Civil jurisdiction over United Nations nationals attached to 


Celebrated Law No. 5 relative to German external assets was adopted on the same date. 
It provided that all rights in respect of any property outside Germany which is owned 
or controlled by any person of German nationality whether residing inside or outside of 
Germany ‘‘are hereby vested in the [German External Property] Commission.’’ Articles 
II and III, MGR 23-125. See also Military Government Gazette, No. 5. This law was 
aimed at divesting such assets of their German ownership to eliminate Germany’s war 
potential in accordance with the Potsdam Declaration. See Department of State Bul- 
letin, as cited, p. 156. 

128 Control Council Law No. 10, December 20, 1945. For text see Department of State 
Bulletin, Vol. XV, Nov. 10, 1946, p. 862. By Control Council Directive No. 18 of Nov. 
12, 1945, the German Armed Forces were ‘‘disbanded and dissolved.’’ Military Gov- 
ernment Gazette, No. 9. Cf. also the Journal Officiel, Gouvernement Militaire de la zone 
Francaise (hereafter referred to as ‘‘J.O.’’), May 11, 1946, p. 181. 

129 Law No. 11, January 30, 1946; Military Government Gazette, No. 7, p. 96. 

130 Laws No. 12 and 13, February 11, 1946; work cited, p. 106. 

131 Law No. 16, February 20, 1946; work cited, p. 110. For similar broad measures 
in the French Zone, see: Arrété No. 7 de l’Administrateur Général, July 23, 1946; J.O., 
No. 30, August 2, 1946, p. 256 (creating an administrative tribunal for the Saar) ; 
Ordonnance No. 6, September 10, 1945 (reéstablishment of law relative to trade-unions) ; 
Ordonnance No. 49, J.0., No. 32, August 10, 1946 (to ensure secrecy and freedom of 
ballot in German elections). 

132 The official English language translation of this constitution (which was passed 
by the House of Peers on October 6, 1946) was released by the Far Eastern Commis 
sion on November 19, 1946, as FEC Document 087/14. The Japanese text is available 
as FEC 087/15. 

183 Article 19 of the new Japanese Constitution, and MacArthur’s directive to the 
Japanese Gov’t, Oct. 4, 1945, State Department pub. 2423, p. 115. 

134 Constitution, Article 15. 

185 SCAPIN—756, February 19, 1946, AGO15. Military commissions (empowered 
to impose the death penalty) and Provost courts were established as occupation courts 


under this directive. 
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or accompanying the armed forces has likewise been withdrawn from the 
Japanese courts, and decisions in all civil cases affecting other United Na- 
tions nationals made subject to review, including such revision or other 
action considered necessary by SCAP. Provision has also been made for 
review by him of sentences imposed by Japanese criminal courts upon 
Koreans and other nationals formerly under Japanese domination.** 
Numerous other measures of a financial, social, and economic nature aimed 
at the democratization and demilitarization of Japan are being directed and 
enforeed.**’ 


No pretense is here made that all of the practices summarized above are 
reconcilable with the limitations imposed by the Hague Regulations. Some 
of the measures taken in Germany prior to liquidation of the Doenitz Gov- 
ernment might seem, so far as the bare extent of the powers exercised, on 
a plane not far removed from those asserted by the Germans during their 
occupation of Allied territory. There is evident, however, a considerable 
difference between pernicious legislation which violates the rights of the 
inhabitants and legislation designed to secure to them that respect for 
lives, persons, and property which the Nazis abjured. On the other hand, 
a distinction is clearly warranted between measures taken by the Allies 
prior to destruction of the German Government *** and those taken there- 
after. Only the former need be tested by the Hague Regulations, which 
are inapplicable to the situation now prevailing in Germany. Disappear- 
ance of the German State as a belligerent entity, necessarily implied in the 
Declaration of Berlin of June 5, 1945, signifies that a true state of war 
—and hence belligerent occupation—no longer exists within the meaning 
of international law. The occupying authorities are exercising and are 
entitled to exercise all the attributes of sovereignty over the area. While 


136 SCAPIN—776, February 26, 1946. 

137 Among these are revision of the educational system (cf. SCAPIN Directive 178 to 
the Japanese Government, October 22, 1945) ; dissolution of monopolistic Japanese com- 
bines (the Zaibatsu interests) pursuant to par. 11 of Potsdam surrender terms (The 
New York Times, Nov. 28, 1946); termination of feudal system of land tenures (same, 
Dec. 10, 1945). See also same, April 9, 1946, reporting the abolition of compulsory 
loans under Government blanket guarantees. Under the Hague Regulations, modifica- 
tion of the system of landholding would be unlawful according to McNair, Legal Effects 
of War, pp. 338-339. 

138 §* Unconditional surrender of the German and Japanese forces which resulted in 
their laying down arms without the special reservations usually inserted in armistice 
conventions, does not ipso facto imply that the capitulating power abandons all claim 
to the benefits of the Hague and Geneva Conventions in favor of its nationals’’ (Let- 
ter dated September 6, 1946, from Max Huber, President of the International Committee 
of the Red Cross, to Secretary of State Byrnes, unpublished). Compare Hyde, work 
cited, § 701A. 

139 Department of State Bulletin, Juné 10, 1945, p. 1052. 
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the factual situation in Japan is different inasmuch as a Japanese Gov- 
ernment remains in being, the Hague rules are no more applicable to that 
defeated enemy than to its former ally. Japan’s status is governed by cer- 
tain sweeping prerogatives vested in the victorious belligerents under drastic 
surrender terms defined at Potsdam '*? on July 26, 1945, and without 
which military operations against the enemy would not have been arrested. 
The Hague Regulations do not purport to limit a conqueror’s power to im- 
pose conditions upon a vanquished foe, nor do they exclude the exercise of 
such power unless provision is made therefor in a treaty of peace. 


VII. Some SpeciAL PROBLEMS; CONCLUSIONS 


Prior to World War II the rules on belligerent occupation were rarely 
discussed on the basis of whether their violation constituted punishable 
‘‘war crimes. Authorities generally spoke in terms of an occupant’s 
powers and of the legal effect of measures taken. In this respect the Report 
in 1919 of the Commission on Responsibilities of the Authors of the War 
was a significant advance over previous doctrine, at least in so far as the 
oceupant’s legislative and judicial excesses are concerned. In its list of 
32 separate headings on violations of the laws of war to be invoked for 
criminal prosecutions, was included ‘‘Usurpation of Sovereignty during 
Military Occupation.’’'*' Particulars thereunder set out in part, (1) the 
institution of German civil courts in Roumania to try disputes between 
subjects of the Central Powers, or between a subject of these Powers and 
a Roumanian, a neutral, or subjects of Germany’s enemies; and (2) sus- 
pension of many Serbian laws and substitution of Austrian law therefor 


in penal matters, in procedure, and in judicial organization.'** But does 
it follow that every ‘‘usurpation of sovereignty’’ is something which 
should be classed eo ipso as a war crime? Or is it not more consistent 
with previous practice to inquire further as to the effects of alleged excesses 
on rights of persons and property? Some caution clearly appears war- 
ranted by the evidence examined herein, which attests that broad twilight 
zones separate the forbidden from the permitted. On the other hand, a 
weighty responsibility rests upon those who prosecute not to stretch the 
Hague Rules beyond their true intent. Archaic and inadequate though 
they appear when tested in the crucible of total war and the organization 
of modern society, they were nevertheless the law applicable to World 
War II. 

There are still other hazards to an accurate application of the Hague 
Rules, however. At the opening of the present paper reference was made 


140 Same, for August 12 and August 19, 1945. 

141 Pamphlet No. 32, Carnegie Endowment for International Peace, p. 38; and this 
JOURNAL, Vol. 14 (1920), p. 114. 

142 Carnegie Pamphlet No. 32, as cited. 
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to a category of judicial crimes involving the punishment of relatives of 
an accused inhabitant where curfew regulations were violated. Aside 
from the possible allegation that a vicarious punishment of this kind con- 
flicts with the letter of Articles 43 and 46 of the Regulations when read 
separately, or with their spirit when read together, would the charge that 
these facts constitute a collective penalty (Article 50) be properly drawn? 
For example the 1919 Commission on Responsibilities included in its sum- 
mary of offenses ‘‘the imposition of collective penalties,’’'** specifying 
that German military authorities ‘‘held families responsible for the escape 
of Belgians liable to military service.’’'** However, it is questionable 
whether this is a reasonable construction of Article 50 and whether this 
tvpe of penalty is contemplated by Article 50 at all. That article declares 
that ‘‘no general penalty (peine collective), pecuniary or otherwise, shall 
be inflicted upon the population on account of acts for which they cannot 
be regarded as jointly and severally (solidairement) responsible.’’‘*° It 
may be conceded that while Article 50 is located among the provisions rela- 
tive to levies in money or kind and the treatment of enemy property, it 
was not intended to exclude punishments other than pecuniary, but on the 
contrary, embraces every type of collective penalty. Nevertheless, the 
basic purpose was to prohibit a belligerent from fastening upon an entire 
community responsibility for acts which were purely individual, and for 
which, therefor, the whole population should not be made to suffer. This 
is clear from the proceedings of the First Hague Conference.’*® Article 
50 was concerned with general penalties in the social group sense, not in 
the narrow sense of punishing A for a crime committed by B. The latter 
type of viscarious penal responsibility, as noted above,'*’ was deemed 
unobjectionable by Spaight and Hall in commenting upon the Prussian 
practice in 1870-1871 of fining relatives 50 franes a day for each day an 
individual subject to conscription was absent from his place of residence. 


143 Same, item 17, p. 44. 

144 As cited. For a detailed survey of the German theory and practice on collective 
penalties for wrongs committed by individuals, see Garner, International Law and the 
World War, Vol. II, Ch. XXVI; Mérignhac, work cited, Vol. I, p. 595, and compare 
Fauchille, work cited, Vol. 2, p. 293. 

145 See above, p. 581. 

146 J. B. Seott, Proceedings of the Hague Conference of 1899, p. 65; and see also 
Spaight, War Rights on Land, p. 408; Westlake, International Law, Vol. II, p. 106; 
Feilechenfeld, International Economic Law of Belligerent Occupation, pp. 47-48; Rolin, 
Le droit moderne de la guerre, Vol. 1, pp. 481 ff. Neither the question of reprisals nor 
that of hostages was prejudged by this article. Proceedings, as cited; Hyde, Inter- 
national Law, 2nd ed., § 692; War Department Field Manual, FM 27-10, Rules of Land 
Warfare, par. 334, recognizing that Article 50 does not prohibit ‘‘reprisals by the occu- 
pant for violations of the laws of war or breach of the occupant’s proclamations or 
regulations by enemy individuals not belonging to the armed forces.’’ See also 
Wheaton, International Law, 7th ed., Vol. II, p. 261. 

147 See above, notes 22 and 23. 
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But even were that practice regarded as reasonable, it would hardly follow 
that the execution of relatives in such cases conforms to international law. 
On the other hand, to charge excessive penalties under Article 50 would 
certainly be open to criticism. A sounder basis for prosecution would 
seem to be Articles 43 and 46, as well as the principles incorporated into 
the preamble of Hague Convention No. IV of 1907.1*§ 


In view of the uncertainties reflected above, therefore, it may be danger- 
ous to rest a case against judicial or administrative officials solely upon 
the ground that every action of a tribunal illegally instituted under in- 
ternational law automatically entails the criminal liability of all persons 
concerned. Moreover, so to hold would inject the element of criminality 
into a class of cases in which, while a belligerent may have technically 
exceeded his powers under international law, the fundamental rights of 
an accused were at all times respected. It might involve the unreason- 
able proposition that, irrespective of the guilt of an accused, a judge who 
impartially presided at proceedings which provided adequate safeguards 
for the defendant’s rights and which terminated in a just sentence, was 
nevertheless a war criminal. The situation may be wholly hypothetical 
but it assumes greater significance when it is realized that the powers 
of an occupant in the domain of legislative and judicial action are ex- 
tremely broad and that while, for policy reasons, he may refrain from in- 
terfering in local administration, he is not required to do so. The eir- 
eumstaneces confronting military authorities (refusal of local judges to 
serve; breakdown of local justice, and so on) may leave no other alter- 
native than to create new courts staffed with enemy personnel. Certainly 
the creation of military tribunals manned by enemy judges in oceupied 
areas is an acknowledged right of every belligerent,’*® as is the right to 
refer to them offenses committed by his armed forees. While numerous 
text-writers, interpreting Article 43, accept as a general rule that the or- 
ganization of the occupied country’s courts should remain intact, the 
practice of belligerents even prior to World War II recognized that special 
tribunals could be established to deal with offenses by the inhabitants 
against (a) the authority of the occupant, or (b) against persons belong- 
ing to his armed forces, or (ce) in violation of the oceupant’s decrees and 


148 Wheaton, International Law, 7th ed., Vol. II, pp. 262-263, where the author con- 
demns the execution of whole families of Yugoslavs because a son attacked the occu- 
pants, as contrary to the law of nations. 

149 Spaight, War Rights on Land, p. 357; Halleck, International Law, 3rd ed., Vol. 
II, p. 439; Fauchille, Droit International Public, Vol. II, pp. 227, 232; Westlake, Inter- 
national Law, Vol. II, p. 96; Rolin, Le Droit Moderne de la Guerre, Vol. 1, p. 436; FM 
27-10, Rules of Land Warfare, par. 288; Oppenheim, work cited, p. 349; Kunz, work 
cited, p. 93. 
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regulations.°° On the other hand, there may be cases in which the es- 
tablishment of new courts or vesting of jurisdiction in enemy appointees 
is clearly unrelated to military necessity. But the limitations imposed 
upon a belligerent’s conduct are not sharply defined by international law. 
It may not be easy to determine objectively whether an alleged ‘‘usurpa- 
tion’’ was an excessive exercise of power. Similar observations apply 
with respect to modifications of the local criminal law and procedure. 
The general principle of respect for existing laws and institutions does 
not require a belligerent to retain such judicial impedimenta of the po- 
litical system in the occupied area as might seriously threaten the security 
of the occupation. Accordingly Article 43 was not infringed by the 
abolition of such Nazi institutions as the People’s Court ( Volksgerichtshof ) 
or by the abrogation of those civil and criminal laws whose retention 
might furnish an incitement to disorder and hamper the successful admin- 
istration of the territory.’*’ As already intimated, the Hague injunctions 
with respect to lives and persons of all the inhabitants may compel the 
occupant to annul laws which contemplate the degradation and spoliation 
of individuals as a class. 

To sum up: action of a court itself, rather than any alleged illegality in 
its ineeption, should furnish the test of judicial criminality. The decisive 
consideration would seem to be whether trial of an accused by such a court 
deprived him of the protection to which he is entitled under international 
law, that is, whether judicial action produced either a violation of some 
specific prohibition in the regulations, or was in disregard of those funda- 
mental principles of human justice recognized by civilized peoples and which 
are incorporated in the preamble of Hague Convention IV of 1907.‘°* Thus, 
for example, denial to an accused of the right to plead not guilty, to intro- 
duce evidence or to present witnesses, application of principles of law 
condemned by the practice of civilized nations such as punishment by 
analogy ; imposition of an outrageously excessive penalty in relation to the 
offense alleged; imposition of harsh penalties upon relatives of a person 
charged with acts in which their participation is not established; and such 
draconie action as execution of the relatives of one who is accused of 
violating curfew regulations, all are properly classed as war crimes subject- 
ing every judicial or administrative official associated with the proceedings, 
the judgment, or execution of the sentence, to punishment as a war criminal. 


150 See Schwenk, in Yale Law Journal, Vol. 54 (1945), p. 405; also paragraph 42d of 
the United States Manual of Military Government, War Department Field Manual, 
FM 27-5. 

151 The validity of such measures can be sustained solely with reference to interna- 
tional practice under fhe Hague Regulations, irrespective of the larger powers enjoyed 
by the victorious belligerents under the Berlin and Potsdam Declarations of June 5, 1945 
(this JouRNAL, Vol. 39, supp., p. 171) and August 2, 1945 (same, p. 245). See also Kel 
sen in this JouRNAL, Vol. 39 (1945), pp. 518-519. 

152 Seott, The Hague Conventions and Declarations of 1899-1907, pp. 101-102. 
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The summary execution of individuals without any judicial proceedings 
whatsoever likewise provides an unquestionable basis of guilt.°* Nor 
should any greater weight be given to the pleas of ‘‘act of State’’ and 
‘‘superior orders’’ than is given in other cases of illegalities by members 
of enemy forces.’** Analogous principles should govern the problems 
raised by illegally constituted civil and commercial courts, whose action 
results in illegal condemnations, seizure or destruction of a litigant’s prop- 
erty and judicial process in aid of the ‘‘economic’’ war crimes. In all 
eases the deceptive cloak of a formalistie legality may be pierced to de- 
termine whether substantive rights have been violated. And the reason- 
ableness of a given measure, in relation to the occupant’s security and to 
publie order and safety defines its propriety under international law. 

For some, no doubt, this general approach to the problem of ‘‘judicial’’ 
war crimes may appear to be a rather complex and laborious method of 
establishing guilt, less convenient than a doctrine which would derive 
individual criminality merely from the fact that a given court was illegally 
constituted (that is, pursuant to a usurpation of sovereignty or some other 
violation of the law of war). Under that doctrine it would presumably be 
sufficient to demonstrate (a) that creation of the court was illegal under 
international law, and (b) that alleged war criminals XY, Y, and 7 at some 
time or other were members of this court. Whatever the technical warrant 
for such a theory, justice to an accused, no less than a proper solicitude for 
the judgment of history, would seem to require something more than dis- 
posal of these cases on so formalistic and over-simplified a basis. Even 
under the view here taken a tribunal might regard, as sufficient for estab- 
lishing guilt, a showing that a given judicial body was organized, and in 
fact regularly conducted its proceedings, in such manner as to infringe 
the rights which international law guarantees to an accused; that, at a 
given date, X, Y, and Z sat upon such a court; and that penalties were 
executed pursuant to judgments thus rendered. While such evidence might 
justify a showing that the accused participated in the proceedings, the 
presumption could, of course, always be overcome by the presentation of 
appropriate proof. 


153 On German practice of summary police justice in occupied Holland see The Trial 
of German Major War Criminals, Proceedings at Nuremberg. London, 1946, Part 5, 
pp. 308-11, 316. 

154 FM 27-10, Rules of Land Warfare, par. 345, C-1, Nov. 15, 1944. 
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THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW 

The General Assembly of the United Nations, on December 11, 1946, ap- 
pointed a committee consisting of the representatives of seventeen states to 
study the methods which might suitably be adopted to implement the obli- 
gation of the Assembly imposed by Article 13 of the Charter to initiate 
studies and make recommendations to encourage the progressive develop- 
ment of international law and its codification. The original members of 
the Committee were: Argentina, Enrique Ferrer Vieyra; Australia, W. A. 
Wynes; Brazil, Gilberto Amado; China, Shu-hsi Hsu; Colombia, Antonio 
Rocha; Egypt, Wabid Rafaat; France, Henri Donnedieu de Vabres; India, 
Dalip Singh; Netherlands, J. G. de Deus; Panama, Roberto de la Guardia; 
Poland, Konstanty Grzybowski; Sweden, Erik Sjoborg; Union of Soviet 
Socialist Republics, Vladimir Koretsky; United Kingdom, J. L. Brierly; 
United States of America, P. C. Jessup; Venezuela, Carlos Eduardo Stolk; 
Yugoslavia, Milan Bartos. 

The Committee met at Lake Success on May 12 and elected the representa- 
tive of India, Sir Dalip Singh, Chairman. The representative of the 
United Kingdom, Professor J. L. Brierly, was elected Rapporteur. Dr. 
Yuen-li Liang, Director of the Division of Development and Codification 
of International Law of the Legal Department of the United Nations Sec- 
retariat, acted as secretary of the Committee. 

The General Assembly resolution of December 11 directed the Committee 
to study inter alia ‘‘the methods of enlisting the assistance of such national 
or international bodies as might aid in the attainment of its objectives.’ 
The names of such bodies have been collected by the Committee and the 
American Society of International Law is naturally on the list. On May 
9, three days before the Committee’s first session, a meeting was held in 
the Department of State in Washington upon the invitation of the Honor- 
able Charles Fahy, Legal Adviser, of representatives of the following 
seven American organizations interested in codperating in the work of 
the Committee: American Bar Association, American Branch of Inter- 
national Law Association, American Law Institute, American Society of 
International Law, Carnegie Endowment for International Peace, the 
Federal Bar Association, and the National Lawyers Guild. The repre- 
sentatives of these organizations met with Dr. Philip C. Jessup, the United 
States representative, Mr. Fahy, and other representatives of the Legal 
Department of the State Department. In an all-day session they discussed 
the problems involved in the progressive development of international law 
and its codification, and the methods to be followed. The Chairman of 
the Society’s Committee on the Codification of International Law, Judge 
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Manley O. Hudson, has since been in communication with the United Na- 
tion’s Committee in New York. 

After holding thirty meetings, the General Assembly’s Committee agreed 
upon a final report and adjourned on June 17. The report will be sub- 
mitted to the next regular session of the General Assembly. It is printed 
in the Supplement to this number of the JourNAL.* Professor Jessup 
submitted his report as the United States representative on June 19. When 
the General Assembly approves the procedure, the next step will be to 
determine the matters of substance involved in the progressive develop- 
ment of international law and its codification. 

The terms of reference to the General Assembly are not explained in 
Article 13 of the Charter. On reading the Preamble of the Charter we 
find it stated that the peoples of the United Nations are determined to save 
succeeding generations from the scourge of war by, inter alia, establishing 
‘‘eonditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained.’’ 
Article 13 may be interpreted as a logical consequence of this general 
declaration ; thus in the progressive development of international law, those 
rules of conduct which have a direct bearing upon international peace are 
entitled to receive primary consideration. Such a conclusion is in accord 
with the views of great jurists who have expounded the principles of inter- 
national law and upon whose works we are dependent for its history and 
past development. For example, Immanuel Kant, the philosopher of 
Konigsberg, in his essay entitled Perpetual Peace, published in 1795, con- 
tended that peace is the final goal of international law, and he proposed to 
preserve international peace by forming a voluntary, permanent congress 
of nations. ‘‘It is only in this way,’’ he said, ‘‘that the idea can be realized 
of establishing a public law of nations which may determine their differ- 
ences by a civil method, like the judicial proceedings among individuals, 
and not by a barbarous one (after the manner of savages), that is to say, 
by war.’’ Again, a great English jurist, Sir Robert Phillimore, some 
ninety years ago emphasized the analogy between the subjection to law of 
the individual within the state and the subjection to law of the states them- 
selves within the international community. Certain of his sentences are 
worth repeating here: 


To clothe with reality the abstract idea of justice, to secure by law 
within its own territories the maintenance of right against aggression 
of the individual wrong-doer, is the primary object of the state, the 
great duty of each separate society. To secure by law, throughout the 
world, the maintenance of right against the aggression of the national 
wrong-doer, is the primary object of the commonwealth of states, and 
the great duty of the society of societies. Obedience to the law is as 
necessary for the liberty of states as it is for the liberty of individuals. 


* Below, Supplement, p. 18. 
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The first World War, like the second World War, was initiated with a 
disregard of the rights of nations recognized by both customary and con- 
ventional international law. Speaking of the situation as it existed in 
1915, Elihu Root, then President of the American Society of International 
Law, declared at its annual meeting in Washington, ‘‘To give international 
law binding force, a radical change in the attitude of nations toward viola- 
tions of law is necessary. Up to the present time breaches of international 
law have been treated as we treat wrongs under civil procedure, as if they 
concerned nobody except the particular nation upon which the injustice 
was inflicted and the nation inflicting it. . . . There must be a change in 
theory, and violations of the law of such a character as to threaten the 
peace and order of the community of nations must be deemed to be a viola- 
tion of the right of every civilized nation to have the law maintained and a 
legal injury to every nation.’’ Mr. Root then asserted that ‘‘Rules may 
be so framed that a policy of aggression cannot be worked out except 
through open violation of law which will meet the protest and condemnation 
of the world at large, backed by whatever means shall have been devised 
for law enforcement.’’ 

When the Covenant of the League of Nations was adopted at the end 
of World War I, it contained for the first time a conventional recognition 
that ‘‘any war or threat of war, whether immediately affecting any of the 
Members of the League or not, is hereby declared a matter of concern to 
the whole League, and the League shall take any action that may be deemed 
wise and effectual to safeguard the peace of nations’’ (Article II). The 
weakness of the League which finally led to its dissolution is a matter of 
history. The unanimity rule, based upon the theory that sovereign states 
are not bound by new law to which they have not consented, coupled with 
the flagrant disregard of their covenanted obligations by large powers 
which were members of the Council of the League, frustrated the primary 
purpose for which it was formed, namely, to achieve international peace 
and security. The United Nations has been substituted for the League as 
a more effective organization to accomplish what the League failed to do. 
So far as concerns the preservation of international peace the main differ- 
ence between the two organizations is the modification of the unanimity 
rule so that in the United Nations the unanimous vote of only the five great 
powers is necessary in decisions involving the peace of the world and the 
suppression of aggression. Since world wars are not conducted by the 
small powers but only by the great powers, the futility of the change is 
obvious. 

The first requisite of every civil society, beginning with the most primitive 
and progressing through the ages to the most civilized, is to safeguard the 
public peace in order to assure the security of its members. When, how- 
ever, we step beyond national boundaries, we find that the community of 
states is totally deficient in the means of preventing or punishing breaches 
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of the international peace as such. Our modern world with all its advances 
in other respects is juridically impotent to preserve its own existence except 
by the primitive methods of self-redress discarded centuries ago in the 
evolution of national societies. Hence, the policies of the great powers to 
build great armaments and to form alliances to protect what they have, and 
the cries for security of every small and threatened state. 

This deficiency in the development of the law of the international com- 
munity is something more than a gap to be casually filled in the strengthen- 
ing of international law by the slow processes of time and custom. The 
atomic bomb and other lethal weapons of mass destruction have out-moded 
such processes. The threats to the continuance of our civilization become 
more and more dangerous in the ruthless and widespread character of every 
recurring war. Conditions in the world today should make it clear to every- 
one that the most fundamental and vital international problem is the pre- 
vention of international aggression by legal precept and organized procedure 
freed from the delaying tactics of international debate or from frustration 
by the veto of a potential or actual aggressor. 

The peace of the world today depends upon these words in Article 39 
of the Charter of the United Nations: ‘‘The Security Council shall de- 
termine the existence of any threat to the peace, breach of the peace, or act 
of aggression and shall make recommendations, or decide what measures 
shall be taken,’’ and those decisions must be made by the unanimous vote 
of the five great powers. This is a fundamental structural weakness upon 
which it will never be possible to build a world based upon law and order. 
What is needed is: 


First, a clear and unambiguous denunciation of aggression as a crime 
against international peace. Many such denunciations are already em- 
bodied in treaties and resolutions of international conferences, but without 
implementation they are useless. A statement to this effect was made 
recently by Mr. Warren R. Austin, chief representative of the United States 
to the United Nations, when he said: ‘‘ Nothing happens as a result of con- 
ferences, proposals, recommendations and votes in the United Nations ex- 
cept as the member nations implement their talk and their votes with in- 
dividual action.’’ The International Military Tribunal at Nuremberg 
hanged some Nazi leaders for planning and engaging in international aggres- 
sion. In the universal satisfaction with the retributory justice meted out 
to these captured enemies some would have us believe that the job of out- 
lawing aggression has been completed; but the judgment of Nuremberg 
is a weak reed upon which to lean. Its chief value as precedent is that 
in case of another war, and we are victorious, and we catch the enemy 
criminals, we will try and execute them. The precedent, therefore, en- 
visages another war. Our duty is to try to prevent another war. 

Secondly, we must have a definition of aggression which the peoples of 
the world can understand. It cannot be left to the ex post facto delibera- 
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tions of a political body such as the Security Council of the United Nations. 
Up to the present time the great nations, including the United States, have 
deliberately refused to consider a definition of aggression on the ground 
that it is too dangerous because it might omit conditions that cannot be 
foreseen. This argument was advanced by Secretary of State Kellogg 
when he declined the French proposal that the Paris Pact for the Renunei- 
ation of War be limited to aggressive war. It was repeated by Secretary 
of State Stettinius in defense of the attitude of the delegation of the United 
States to the United Nations Conference at San Francisco. World peace 
and the preservation of our civilization cannot be made to depend upon 
the possibility of securing a perfect definition. We must start somewhere. 
As a beginning, the dropping of an atomic bomb in time of peace should 
be declared an act of aggression. We might go a step farther and incorpor- 
ate in universal law the definition already agreed to by the United States 
and the other States of America in the Act of Chapultepec. Should our 
Soviet allies object to an American definition, we might suggest their own 
definition in non-aggression pacts which they concluded in 1932 and 1933 
with Afghanistan, Czechoslovakia, Estonia, Finland, Latvia, Persia, Poland, 
Rumania, Turkey and Yugoslavia, that is, with all neighboring states ex- 
cept China and Japan. 

Finally, the international act outlawing aggression should expressly 
state that the prevention or suppression of aggression should be the concern 
of every other state of the international community acting either collectively 
or separately. Experience with the League of Nations now being repeated 
with the United Nations has demonstrated the practical impossibility of 
obtaining international agreement for the application of sanctions against 
a law-breaking state, especially if a great power is concerned either directly 
or indirectly. It is essential that preventive or remedial action by any state 
or group of states should be legalized whenever it appears that the interna- 
tional security organization is impotent or unwilling to act. 

It seems advisable to recall in this connection the legal position of the 
Government of the United States during the period from the outbreak of 
World War II on September 1 until we entered the war as a belligerent 
following the attack on Pearl Harbor. There is no doubt that at the 
beginning of the war we were and intended to remain neutral. In his 
message to Congress on September 21, 1939, President Roosevelt requested 
that the neutrality law of 1937, which had placed an embargo on the export 
of war munitions to any belligerent, be modified so that we might return to 
our historic foreign policy based upon the age-old doctrines of interna- 
tional law, that is, upon the solid footing of real and traditional neutrality. 
However, when Congress passed the Lend-Lease Act on March 11, 1941, 
we not only departed from our real and traditional neutrality but repudi- 
ated the principles of neutrality under which, in the Alabama claims case 
following the Civil War, we had held Great Britain liable and collected 
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an indemnity of over $15,000,000. These facts are mentioned, not for 
the purpose of criticism, but to add force to the argument that if we intend 
to abandon our traditional policy of neutrality permanently and take an 
effective part in maintaining peace and suppressing aggression throughout 
the world, we should not remain in the dubious position in which we found 
ourselves in the year 1941. Our position, as well as that of every other 
signatory, should be made clear that, in case of violations of the interna- 
tional agreement against aggression, we retain the right to act separately 
against any law-breaking state or in concert with such other states as may 
wish to join us in any case where the United Nations fails to act. 

The most forceful argument that has been made by critics of our so-called 
isolationism is that our policy has encouraged war because of the belief 
that we would not take sides. It is further argued that if our eventual 
participation had been foreseen, the wars would not have started. An 
international organization in which one powerful member is capable of 
paralyzing collective action against aggression is as dangerous to the preser- 
vation of peace as any other form of isolation. If we must help police the 
world in order to save ourselves and our civilization, we should be free 
to do so without incurring the reproach from any quarter that our action 
is in violation of international law or treaties. 

GeEorGE A. FINCH 
Editor-in-Chief 


PROPOSED INTERNATIONAL LEGISLATION WITH RESPECT TO BUSINESS PRACTICES 


That agreements between private business enterprises engaged in inter- 
national trade, which regulate the terms of competition between them, can 
have important effects upon the flow of that trade has long been apparent. 
During the period between the two World Wars, agreements of this nature 
were entered into on a broad scale, particularly in Western Europe.’ 
Often these agreements were supported by government policy and some- 
times supervised or participated in by government agencies.” The Nazi 
totalitarian state, as it prepared for World War II, utilized the position 
of German industry in many of these combines or cartels to the fullest 
extent possible for its political and military purposes.® 

In the years 1935-1940, enforcement action under the anti-trust laws in 
the United States, with its traditional anti-trust policy and emphasis upon 
competition, was increasingly directed against these cartels, particularly 
where American companies had any share therein. Suits were commenced 


1 Edward 8. Mason, Controlling World Trade, 1946, p. 11 (hereinafter referred to as 
Mason) ; Ervin Hexner, International Cartels, 1945, pp. 3-18 (hereinafter referred to as 
Hexner). 

2 Mason, p. 14; Hexner, pp. 12, 28-29. 

3 Wendell Berge, Cartels, Challenge to a Free World, 1944, p. 214; Mason, pp. 96-132. 
See also Joseph Borkin and Charles A. Welsh, Germany’s Master Plan, 1943. 
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by the Department of Justice to enforce the anti-trust laws against any 
agreement or course of business operations which restrained either the 
export or import trade of the United States. The courts, departing fur- 
ther and further from their original limits of jurisdiction as laid down in 
the American Banana Co. Case,‘ rendered decisions upholding the appli- 
cation of the anti-trust laws when it could be shown that any agreements, 
wherever made, respecting goods, wherever produced, in their effect cur- 
tailed or limited what came into or went out of the United States.° Dur- 
ing the war years this anti-trust policy and these decisions were utilized in 
an effort to break agreements which were deemed to hamper the war effort 
of the United States.® 

In 1944 President Roosevelt wrote Secretary Hull asking that the State 
Department prepare itself for international consideration of the cartel 
problem.‘ With the close of the war the State Department announced its 
Proposals for an International Trade Organization * and these Proposals 
contained a Chapter dealing with the problem of business agreements. 
Modified at the preliminary conference in London, this chapter '° forms a 


4 American Banana Company v. United Fruit Company, 213 U. 8. 347 (1909). 

5 United States v. Aluminum Company of America, 148 F. 2d 416 (1945); United 
States v. National Lead Company, 63 F. Supp. 513 (1945). 

6 Annual Reports of the Attorney General of the United States, 1941-1944. 
cal statement of this policy is found in the 1944 Report, p. 19: 


A typi 


The enforcement of the Anti-trust Law during the fiscal year has been directed at 
those strategic points in the economy where the removal of restraints and monopo- 
listie conditions would have the greatest effect in aiding war production and in 
preserving for the post-war period the opportunity for free and competitive enter 
prise. 
7In a letter of September 6, 1944, to Secretary of State Hull, President Roosevelt 
said in part: 


During the past half century the United States has developed a tradition in oppo- 
sition to private monopolies. . . . This policy goes hand in glove with the liberal 
principles of international trade for which you have stood through many years of 
publie service. . . . Unfortunately a number of foreign countries, particularly in 
continental Europe, do not possess such a tradition against cartels. . . . I hope that 
you will keep your eye on this whole subject of international cartels because we 
are approaching the time when discussions will almost certainly arise between us 
and other nations. Department of State Bulletin, Vol. 12, p. 254. 
To this letter Secretary Hull replied on September 11, 1944: 

I shall continue to follow closely the progress of this work on the subject of inter- 
national cartels, . . . in the near future, and consistent with the pressing demands 
of the war upon your time, I want to present to you in more detail plans for dis- 
cussion with other United Nations in respect to the whole subject of commercial 
policy. Same, p. 292. 

8 The United States Proposals for Expansion of World Trade and Employment were 
originally announced in connection with the public announcement of the British Loan 
Agreement on December 6, 1945 (Department of State Bulletin, Vol. 13, p. 913; Pub. 
2411, Commercial Policy Series 79, 1945). 

Chapter IV. 

10 Chapter IV of The Proposals became Chapter V of the Suggested Charter for an 
International Trade Organization (Pub. 2598, Commercial Policy Series 93, September 
1946), which, after the preliminary conference in London between October 15 and 
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part of the Revised Charter for an International Trade Organization 
which is now under discussion at Geneva. 

The Chapter in question deserves a fuller consideration than it has per- 
haps received. Comments have tended to be of a rather general nature 
reflecting little more than a judgment as to whether the United States was 
winning or losing its fight against cartels. To those interested in the 
spreading development of international organization and the attempt to 
foment the progressive development of international law, this chapter de- 
serves more intensive consideration. Here is an attempt to obtain inter- 
national agreement and make it effective with regard to a matter of basic 
economic theory and policy. To the extent that it should be made effec- 
tive, it would have its impact upon business arrangements all over the 
world. This particular chapter reflects the economic thinking of one 
country, the United States, which is almost the only country in the world 
in which there exists at present legal and administrative machinery ade- 
quate to carry it out.” 

It is proposed that the participating nations shall first of all agree to 
take appropriate measures to prevent, in international trade, restrictive 
business practices whenever such practices have harmful effects on the 
expansion of production and trade and the maintenance of high levels of 
real income or on any of the purposes of the Organization. In addition 
there is a specific agreement by the member nations that certain specified 
practices shall be subject to investigation if the Organization considers 
them to have such harmful effects.'? Provision is then made for the Or- 


Trade Organization (Department of State, December, 1946). The official text of the 
Charter as revised will be found as the appendix to the ‘‘Report of the First Session 
of the Preparatory Committee of the United Nations Conference on Trade and Employ- 
ment,’’? London, October, 1946, U.N. Document E/PC/T/33. 

11 The other country whose economic thinking is most closely represented in this chap- 
ter of the Charter is Canada. For a discussion of Canadian Statutes and eases in this 
field see Harry A. Toulmin, Jr., International Contracts and the Anti-Trust Laws, 1947, 
Chapter V. 

12 The practices referred to are: 

(a) fixing prices or terms or conditions to be observed in dealing with others iu the 
purchase, sale or lease of any product; 

(b) excluding enterprises from any territorial market or field of business activity, 
allocating or dividing any territorial markets or fields of business activity, allocating 
customers, or fixing sales or purchase quotas; 

(ce) boycotting or discriminating against particular enterprises; 

(d) limiting production or fixing production quotas; 

(e) suppressing technology or invention, whether patented or unpatented ; 

(f) extending the use of rights under patents, trade marks or copyrights to matters 
not properly within the scope, or to products or conditions of production, use or sale 
which are not the immediate subjects, of the authorized grant. Revised Charter for An 
International Trade Organization, Chapter VI, Article 39, 3. 

In the prior Suggested Charter, there was a presumption that these practices had such 


November 26, 1946, became Chapter VI of the Revised Charter for an International 
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ganization to receive complaints, to investigate them, make findings, and 
‘*request’’ the member to take every possible action against harmful prac- 
tices, including recommendation of specific remedial measures. The Or- 
ganization is also authorized to conduct studies on its own initiative, both 
with respect to business practices and with respect to the domestic laws 
of the member nations relating thereto and to make its recommendations.*® 

Each member nation, in its turn, agrees to take all possible steps by leg- 
islation or otherwise to prevent harmful business practices; to take the 
fullest account of the Organization’s findings in considering the initiation 
of action in accordance with its system of law and economic organization 
to prevent, within its jurisdiction, the continuance or recurrence of any 
practices which the Organization finds to have been harmful; to establish 
procedures to deal with complaints; to conduct investigations and to fur- 
nish the Organization with requested information or reports. Finally 
members are authorized to cooperate with each other in making effective 
any remedial order issued by one of them, and any member is free to act 
on its own account in enforcing any national statute or decree directed 
toward preventing monopoly or restraint of trade. 

Certain features of this proposal are notable. In the first place, it is 
clearly designed within the framework of international agreement rather 
than of world government. The law which determines the validity or in- 
validity of any particular business arrangement or practice is still the 
national law of the nation having jurisdiction. 

Nothing contained in this proposal tends to resolve or even improve 
the pressing and difficult problem of overlapping national jurisdiction. 
Undoubtedly, in theory, the proposal is designed to reduce some of the 
jurisdictional difficulties by bringing national policies closer into line, but, 
to the extent that they remain divergent, the jurisdictional issue must re- 
main a paramount one. It would appear that some method should be 
worked out for settling this problem. 

The exact nature of the obligation which the member nations are as- 
suming is far from clear. One feature of this problem is presented by 
the question under discussion in the United States as to whether the 
Charter, if adopted, would or would not be a treaty. If it is a treaty 
under Article II, Section 2, of the United States Constitution, its provisions 
would be the supreme law of the land, overriding existing legislation. 
However, the indications are that our government regards it merely as an 


harmful effect, and member nations agreed not merely to investigate, but to take cor- 
rective action. 

138 This Chapter of the Charter was extensively revised by the Preparatory Committee 
at its meeting in London, and now represents a compromise between conflicting points 
of view. The effect of this revision has been to reduce considerably the rigidity of 
prohibitions contained in previous drafts and also to curtail certain powers originally 
given to the proposed International Trade Organization. 
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executive agreement, which would not affect our existing law, however much 
it might place this nation under obligation to adopt the requisite legislation 
to make our laws conform to the provisions of the Charter."* 

Assuming that the latter is the true interpretation of the Charter, we 
find what appears to be rather clear and definite agreement among the na- 
tions as to the kinds of practices which are to be outlawed. (Since the 
amendment process is quite cumbersome—approval of two-thirds of the 
member nations is required—it may well be that the definition is too pre- 
cise and rigid.) 

This precision of definition is lacking, however, in the statement of what 
action the member nations are obligated to take. The obligation given 
strongest expression is the general one ‘‘to take all possible steps to in- 
sure’’ that the prohibited practices are not engaged in. When, however, 
the findings or recommendations of the Organization itself are involved 
the members are only obligated ‘‘to take the fullest account of them in 
considering whether to initiate action in accordance with their own systems 
of law and economie organization.’’ *° 

The heart of the measure seems to be contained in the provisions author- 
izing the Organization itself to investigate ‘‘complaints’’ and make studies 
and to submit finding and recommendations.*® In this area the Organiza- 
tion is comparatively free to go its own way, subject to the important 
reservation that the subject matter is so complex and often so highly tech- 
nical that the procurement of a staff of adequate size, disinterestedness, and 
competence may well present budget problems of real importance. Hav- 
ing in mind the enormous burden which the process of investigation im- 
poses upon the investigated, this power could be easily abused and could 
even more easily be made the basis of extensive and burdensome but futile 
academic investigations. 

The problem presented by international business agreements is one of 
immense complexity. It is one in which there is a wide divergence of 
opinion between nations, a divergence based sometimes on pure economic 
theory, sometimes on differences between economic situations or legal 
systems. Clear agreement between the nations on any parts of the prob- 


14 The United States Tariff Commission published, in March, 1947, a document of 
149 pages which analyzes the Charter provisions and comments on them. This com- 
mentary indicates the various ways in which the statutes of the United States would 
have to be amended to bring them into conformity with the Charter. 

15 Prior to the London meeting, member nations were obligated to ‘‘ Take action, after 
recommendation by the Organization, to terminate and prevent the recurrence of a par 
ticular restrictive business practice or a group of practices. . . .’’ Suggested Charter, 
Article 37 (5). Now, members are only obligated ‘‘to take the fullest aceount’’ of such 
recommendations. Revised Charter, Article 42, 1 (b). 

16 Prior to the London Meeting the Organization did not have to await complaints 
from member nations but had power to eall general consultative conferences on its 
own initiative. Suggested Charter, Article 36. 
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lem, with resulting uniformity of policy and practice, is unquestionably a 
much-to-be-desired goal. It is to be hoped that an attempt will not be 
made to conceal a real absence of agreement behind generalizations which 
can be the subject of multiple interpretations or behind the authorization 
of comprehensive studies which cannot be adequately conducted and whose 
recommendations have no real prospect of being carried out. The twin 
causes of international organization and international law can perhaps 
be best served by pursuing limited but attainable objectives. 
JoHN E. Lockwoop 


WHEN DID THE WAR BEGIN? 


Captain Bennion, in command of the battleship West Virginia, was killed 
at Pearl Harbor on December 7, 1941, in the Japanese attack on the ship 
and the harbor. The New York Life Insurance Company paid the prin- 
cipal sum of $10,000 due under the policy he had taken out in 1925 but 
refused to pay the $10,000 demanded as a double indemnity in case of death 
by accident. The reason for this refusal was the fact that the policy ex- 
cluded an accident which occurred in ‘‘ war or an act incident thereto.’’ 

Mrs. Bennion sued for the double indemnity in the State Court of Utah 
from which the case was removed by the company on the ground of diver- 
sity of citizenship to the United States District Court. The District Judge, 
Honorable Tillman Johnson, directed a verdict in favor of the plaintiff, a 
judgment which was reversed on appeal by the Circuit Court of Appeals, 
Judge Murrah for the majority holding that the attack on Pearl Harbor 
‘‘commenced’’ a war with Japan.’ Certiorari was refused by the Supreme 
Court and a petition for rehearing was also denied. 

Thus the opinion of Judge Murrah in the C.C.A. is the final judicial 
utterance in the case. It would be easy to agree with this opinion but for 
the fact that four cases in lower courts? have decided against the insurance 
company and in favor of the plaintiff. 

It was the contention of some of the justices writing the opinions in these 
cases that war did not begin until Congress declared war on December 8, 
1941, at 4:10 P.M. Hostilities, however, had begun on the morning of 
December 7, and the Japanese had issued a declaration of war two hours 
and forty minutes after the attack began. It may be asked why a declara- 
tion of war by the United States was issued at all, since most wars have 
commenced without a declaration of war. The answer is that the President 


1 Louise C. Bennion v. New York Life Insurance Company, No. 3308, CCA, 10th, 1946; 
cert. denied by the Supreme Court April 28, 1947. For text of decision see p. 680, below. 

2 Savage v. Sun Life Ins. Co., 57 E. Supp. 620 (W.D. La.). Pang v. Sun Life Assur. 
Co., Cireuit Court, lst Judicial Circuit, Territory of Hawaii, dated Aug. 2, 1944, appeal 
37, Hawaii 208 (1945). Rosenau v. Idaho Mut. Benefit Assoc. (Idaho) 145 Pac. (2d) 
227. West v. Palmetto State Life Ins. Co., 202 S.C 422, 25 8.E. (2d) 475, 145 ALL. R. 
1461. 
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desired to have the support of a unified country and obtained it by the 
declaration of war. All the congressmen who spoke before 4:10 P.M. on 
December 8 assumed that war was in existence and the request of the 
President had read ‘‘I ask that the Congress declare that since the unpro- 
voked and dastardly attack by Japan on Sunday, December 7, a state of 
war has existed between the United States and the Japanese Empire.’’ A 
mass of evidence was introduced to show that Congress and the Depart- 
ments considered war to have begun on December 7, so that Judge Murrah 
felt obliged to decide the case in line with some previous cases. When a 
foreign country invades the United States the President does not have to 
wait for a declaration by Congress in order to begin hostilities. The Acts 
of 1795 and 1802 prescribed that course. 

It thus appears that a declaration of war by Congress was in this case 
unnecessary to create a state of war. War is a fact which may begin by the 
invasion of another power, a fact which the Court can determine either by 
accepting the determination of the political department of the government, 
in this case the President, or by taking account for itself of historical facts. 

Epwin BorcHarbD 


NATIONALITY AND OPTION CLAUSES IN THE ITALIAN PEACE TREATY OF 1947 
Although general international law, in order to delimit the spheres 
of validity of individual national lega) systems, delegates in principle to 
the sovereign states the power to determine the rules for the acquisition 
and loss of their nationality by their own municipal law, so that the 
matter of nationality is, likewise in principle, within the exclusive jurisdic- 
tion of the states,’ these states can, of course, conclude treaties on the sub- 


3 Prize Cases. ‘‘If a war is made by invasion of a foreign nation, the President is 
not only authorized but bound to resist force by force. He does not initiate the war, but 
he is bound to accept the challenge without waiting for any special legislative authority, 
and whether the hostile party be a foreign invader or states organized in rebellion, it is 
none the less a war, although the declaration of it be unilateral. .. . However, long 
may have been its previous conception, it nevertheless springs forth from the parent 
brain, a Minerva in the full panoply of war. The President was bound to meet it in the 
shape it presented itself, without waiting for Congress to baptize it with a name, and 
no name given to it by him or them could change the fact.’’ 

Dole v. Merchants Mutual Marine Insurance Co. ‘‘War is an existing fact and not 
a legislative decree. Congress alone may have power to declare it beforehand, and thus 
cause or commence it. But it may be initiated by other nations, or by traitors; and 
then it exists, whether there is any declaration of it or not. It may be prosecuted 
without any declaration; or congress may, as in the Mexican war, declare its previous 
existence. In either case it is the fact that makes ‘enemies’ and not any legislative 
Act.’? 

1 But not wholly; for the freedom of the states is limited by a superior norm of gen- 
eral international law, prescribing that individuals, on which the states confer their 
nationality, must have qualified points of contact with the state in question. National- 
ity Draft of the Harvard Research in International Law (in this JourNaL, Vol. 23 
(1929), Special Supplement); Convention on the Conflict of Nationality Laws, 1930, 
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ject and thus create norms of particular international law concerning 
nationality. This is being done especially in cases of transfer of territory 
by treaty and consequent change in the territorial jurisdiction of the 
states involved. 

From feudal times onward the inhabitants of ceeded territory shared its 
fate and owed allegiance to the new sovereign.” After the seventeenth 
century, however, we observe tendency to protect the persons coming 
under the new allegiance. The means employed was the institution of op- 
tion, first appearing in the Capitulation Treaty of the City of Arras of 
1640. The option was originally no more than a beneficium emigrandi, 
granted to all ‘‘inhabitants’’ of the ceded territory. After 1815 the newer 
form of option developed into a faculty granted to the nationals of the 
ceding State to retain their old nationality by an act of their own free 
will. From that time on option, although still based only on treaty law, 
became more and more frequent * and played an enormous role after the 
First World War, as millions of persons were involved in the new ter- 
ritorial settlements.‘ 

As Italy suffers severe losses under the Peace Treaty of 1947, it is perti- 
nent to inquire concerning the nationality and option clauses of this Treaty. 
The purpose of this paper is to analyze these clauses as they stand, to study 
them in the light of the long history of the option clause and of the ex- 
perience of the Paris Peace Treaties of 1920, and to investigate the 
extent to which they follow traditional lines or reveal modifications and 
innovations. 

The territorial losses of Italy under the Treaty are of different kinds. 

I. Of no importance in the Treaty are Italy’s ephemeral annexations 
of the Province of Ljubljana*® and of Dalmatia,® nor the setting-up of the 
‘‘Independent State of Croatia,’’ where Italy had ‘‘ protective rights’’ and 
the nominal King of which was the Duke of Aosta.’ 

II. As to Ethiopia, Italy recognizes by Article 33 the sovereignty and 
independence of that state. Under Article 36 Italian nationals in Ethiopia 


Art. 1 (L. of N. C. 351. M. 145. 1930. V.); Verdross, Vélkerrecht, 1937, p. 133; H. W. 
Briggs, The Law of Nations, 1938, pp. 157, 165. That is why the language of the 
P.C.L.J. in its Advisory Opinion No. 4 is not wholly unobjectionable. 

2 This was common juridical doctrine; see the régle de Pothier: Lorsque une province 
est démembrée de la couronne, les habitants changent de domination. Even in England, 
notwithstanding the dogma of perpetual allegiance, ‘‘ When the King cedes by treaty, 
the inhabitants of the ceded territory become aliens.’’ 

3 For a full historical and theoretical study of option see: Josef L. Kunz, Die Volker- 
rechtliche Option, 1925, Vol. I, pp. 1-170, 301-325. 

4For a full study of nationality and option in the Versailles and St. Germain Peace 
Treaties see Kunz, work quoted, Vol. I, pp. 171-300, 326-328 and Vol. II (1928). 

5 Annexed by Royal Decree-Law of May 38, 1941 (Text in Raphael Lemkin: Axis rule 
in occupied Europe. Washington. 1944, pp. 584-85). 

6 Annexed by Royal Deeree of May 18, 1941 (Lemkin, work quoted, pp. 587-88). 

7 He never went there and resigned on July 31, 1943. 
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will enjoy the same juridical status as other foreign nationals but Italy 
recognizes the legality of all measures of the Ethiopian Government an- 
nulling or modifying concessions or specific rights granted to Italian 
nationals, provided such measures are taken within a year from the coming 
into force of the present Treaty. 

III. Identical norms are laid down with regard to Albania.’ Italy 
recognizes also that the Island of Saseno is part of the territory of Albania 
and renounces all claims thereto.® 

IV. Italy renounees all right and title to the Italian colonies in Africa, 
namely Libya, Eritrea, and Italian Somaliland.’® According to the Treaty 
the final disposal of these colonies shall be made jointly by Russia, the 
United States, Great Britain, and France within one year from the coming 
into force of the Treaty. Pending final disposal the colonies shall continue 
under their present (British) administration. Nothing is said as to na- 
tionality or a right of option of the inhabitants, natives or Italian citizens. 

Under the Versailles Treaty Germany ceded her colonies to the ‘‘Prin- 
cipal Allied and Associated Powers’’ and undertook the obligation to 
recognize the final measures taken by these Powers. The natives, it was 
laid down, should be entitled to the diplomatie protection of the Govern- 
ment which exercised authority over these territories. The colonies rested 
therefore, under the sovereignty of the Principal Powers, exercising this 
sovereignty in condominium until final disposition, which was made by 
granting these colonies as B and C Mandates to certain Mandatory Powers 
under the League of Nations. 

The regulation in the Treaty of 1947 is not su clear; Italy only ‘‘re- 
nounces all right and title’’ to her colonies but does not cede them to any 
particular Power or Powers. It is thus clear that Italy loses her sover- 
eignty over her former colonies with the moment of the coming into force 
of the Treaty. Who is the sovereign of these colonies from this moment 
on, ‘‘pending final decision’’? The Treaty is concluded between Italy and 
21 ‘‘ Allied and Associated Powers.’’ Nevertheless it seems to follow from 
Article 23 and Annex XI that the ‘‘Big Four’’ are sovereign over the ceded 
territories, Great Britain only ‘‘administering’’ them. As Italy loses her 
sovereignty with the coming into force of the Treaty she can no longer 
exercise any dipl~matie protection over the natives. Is this protection 
to be granted by treat Britain, which administers these colonies as the 
agent of the four condominium sovereigns? Italian nationals in the 
former colonies will remain Italian nationals, subject perhaps to expulsion 
by the administering Power. 

The final determination can only be brought about by the final disposal 
of the colonies. Should they be given to one or more UN Members in 


8 Articles 26, 30. 
9 Article 28. 
10 Article 23, Annex XI. 
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trusteeship '* everything will depend on the trusteeship agreements; if 
the model of the League Mandates is followed the natives will not become 
nationals of the trustee but merely ‘‘persons under the protection of the 
trustee.’’ Should Libya, for example, be made into an independent 
State ?? the natives would become nationals of the new state. In both 
eases Italian nationals resident there will probably remain Italian na- 
tionals. 

V. Although the Austrian South Tyrol remains Italian Italy has pledged 
herself, under the Italo-Austrian Agreement, reproduced in Annex IV 
of the Treaty,’® ‘‘to revise in a spirit of equity and broad-mindedness the 
question of the option for citizenship resulting from the 1939 Hitler- 
Mussolini agreements.”’ 

VI. As to territorial cessions properly speaking Italy cedes certain smal! 
but strategic areas to France,'* the Dodecanese Islands to Greece,’® and 
vast areas—the greater part of the Istrian Peninsula, the island of 
Pelagosa and the adjacent islands, as well as the community of Zara and 
all islands and adjacent islets—to Yugoslavia.’® It is with regard to 
these ceded territories that the clauses concerning nationality and option 
are of particular significance. Whereas the Versailles Treaty gave these 
clauses separately in the case of each single cession, the Treaty of 1947 
has adopted the technique of laying down these clauses in a special part of 
the Treaty '* in a uniform way for all cases of cession. 

Contrary to earlier treaties, but following the system of the Paris Peace 
Treaties of 1920, the Treaty of 1947 regulates first the legal consequence of 
the cession of territory, as far as the nationality of the persons involved is 
concerned. This is theoretically correct and apt to avoid difficulties. For 
the right to opt is a means to escape a change of nationality; the circle 
of persons entitled to opt can only be clearly determined on the basis of 
the knowledge of the circle of persons changing their nationality in con- 
sequence of the cession. In this respect Art. 19, par. 1, provides that 
Italian citizens who were domiciled in a ceded territory on June 10, 1940, 
and their children, born after that date, become citizens of the State to 
which the territory is transferred, with the exception of those who, under 
par. 2, are entitled to opt. This change of nationality is automatic ipso 


11 Although under Art. 77, par. 1 (b), of the UN Charter the trusteeship system is to 
apply to ‘‘territories which may be detached from enemy States as a result of the Sec- 
ond World War,’’ par. 2 of this Article leaves it entirely ‘‘for subsequent agreements 
as to which territories in the foregoing categories will be brought under the trusteeship 
system and upon what terms.’’ 

12 UN Charter, Art. 78. 

138 See this writer’s Editorial Comment in this JourNaAL, Vol. 41 (1947), p. 439. 

14 Treaty of 1947, Articles 2 and 6. 

5 Article 14. 

16 Articles 3 and 11. 

17 Articles 19, 20, further Annex XIV, pars. 10-12. 
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jure and takes effect at the date of the coming into force of the Treaty. As 
a measure to prevent dual nationality the Treaty provides that these per- 
sons upon becoming citizens of the successor state lose their Italian nation- 
ality. The change of nationality hits, of course, only Italian nationals; 
beyond this the standard adopted is the pure principle of domicile, the 
classic principle which seems to be the most just. Birth in the ceded 
territory, without domicile there at the critical moment is, therefore, 
irrelevant. 

Whereas normally the critical moment is that of the coming into force 
of the treaty, the Treaty of 1947 follows the example of the Versailles 
Treaty '* by asking domicile in a critical moment long before the date of 
the coming into force of the treaty, here Jnue 10, 1940, the date of the 
Italian declaration of war on Great Britain and France. Thus Italian 
nationals domiciled in a ceded territory after that date remain Italian 
nationals; the reason for this innovation is, of course, political. The new 
institution of ‘‘reclamation of the nationality of the Suecessor’’ only by 
special authorization of the ‘‘Suecessor’’ has not been adopted by the 
Treaty of 1947. 

It is interesting to note that the Treaty of 1947 rests on the traditional 
position according to which individuals are no subjects in international law 
and acquire no rights under a treaty, which is binding only upon States. 
Art. 19, par. 1, prescribes that the acquisition of the nationality of the 
Suecessor is brought about only ‘‘in accordance with legislation, to be 
introduced by that State within three months from the coming into force 
of the Treaty.’’ In consequence it is municipal legislation which operates 
the change, but France, Greece, and Yugoslavia are internationally bound 
to enact corresponding laws. 

The persons thus acquiring the new nationality have the guarantee 
that their property, rights, and interests in Italy must be respected by 
Italy in the same way as that of United Nations nationals and have a 
right to effect the transfer and liquidation of such property, in accordance 
with a special agreement to be concluded between Italy and the successor 
state.’® 

The determination of the conditions of the acquisition of the new na- 
tionality, namely ‘‘Italian nationality,’? and ‘‘domicile’’ at the critical 
moment is governed by Italian law. 

Contrary to all precedents, not all the persons (Italian nationals, 
domiciled in the ceded territory at the critical moment) acquire the new 
nationality but only those who are not entitled to opt. 

The Treaty of 1947 recognizes two very different kinds of option: 


18 Versailles Treaty, Art. 36, par. 2; Art. 91, par. 3; Art. 112, par. 2. 
19 Annex XIV, par. 11. 
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1. There is, first, what this writer has called the ‘‘genuine option,”’ 
under Article 19, or option of the nationals of the ceding state in favor 
of the nationality of the ceding state, and only of such nationals, directly 
involved in the cession of territory. Here again, it is provided that the 
suecessor state enacts appropriate municipal law concerning the option. 

Traditionally all the persons determined, as here, by Italian nationality 
and domicile on June 10, 1940, who acquire the new nationality, are 
entitled to opt, so that the circle of persons changing their nationality and 
the circle of persons entitled to opt were identical. Exclusions from the 
right to opt were rare.*° In this respect the Treaty of 1947 involves a 
profound innovation: of Italian nationals domiciled in a ceded territory on 
June 10, 1940, only those are entitled to opt ‘‘whose customary language 
is Italian.’’ Whereas option was traditionally a means to enable the per- 
sons involved in a territorial cession to show their fidelity to the losing 
state, regardless of blood and language,” the option is here what this 
writer has called an ‘‘ethnieal option.”’ Such ‘‘ethnical option,’’ ** intro- 
duced by the Paris Peace Treaties of 1920 only in cases of ‘‘non-genuine 
option,’’ has here been, for the first time, made the basis of the genuine 


‘ 


option. This ‘‘ethnical option’’ is, of course, an expression of the prin- 
ciple of nationality, of an era in which nationalism precedes state al- 
iegianee. The Treaty of 1947 has dropped the criterium of ‘‘race’’ and 
has decided the problem of ‘‘] 
language—in the latter sense. On the other hand this criterium may in 


certain cases not express the ‘‘ethnic’’ character.** We see here, therefore, 


anguage’’—mother tongue or customary 


an emphasis on language alone and on the subjective side of the ‘‘ethnic’’ 
character, as the customary language depends on the will of the individual. 


‘ 


The criterion of Italian as ‘‘customary language’’ must exist at the time 
of the coming into force of the Treaty.** 
The Treaty recognizes, therefore, only a restricted or ethnical option 


which, in the case of the Dodecanese Islands, is a right of an ethnical 


20 No option in the ease of Alsace-Lorraine (Vers. Tr., Annex to Art. 79) and Neutral 
Moresnet (Versailles Treaty, Art. 32). 

21 It is well known that many Alsatians, German in blood and language, opted under 
the Treaty of 1871 for France. 

22 The ‘‘ethnical option’’ was newly introduced in the Versailles Treaty only in cases 
of ‘‘non-genuine’’ option, either for new States (Czechoslovakia, Versailles Treaty, 
Art. 85, par. 1, par. 3; Poland, Art. 91, par. 4, par. 9) or, further developed as ‘‘ option 
according to race and language’’ by the St. Germain Treaty, Art. 80, and the Trianon 
Treaty, Art. 64, finally only as an option for the ‘‘State of the race’’ in the Turkish 
Peace Treaty of Lausanne 1923, Art. 32, 34. 

23 An Italian national, domiciled on June 10, 1940, in a territory ceded to Yugoslavia, 
who is, perhaps, a Slovene in blood and has Slovene as his mother tongue, is entitled to 
opt for Italy if his ‘‘customary’’ language is Italian. 

24 Persons, ‘‘who were domiciled on June 10, 1940,’’ but ‘‘whose customary language 
is Italian.’’ 
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minority, but in the case of cessions to Yugoslavia may be a right of the 
ethnical majority. 

Because of this innovation the Treaty of 1947 also takes a new stand 
concerning the much discussed question of whether persons entitled to opt 
retain or reacquire their old nationality. Under the Versailles Treaty the 
change of nationality was automatic, so that option meant a reacquisition 
of the old nationality, although the problem of a possible retroactive effect 
of the option came up. Under the Treaty of 1947 only the persons not 
entitled to opt acquire the new nationality, whereas the persons entitled 
to opt and who have opted ‘‘shall retain Italian citizenship and shall not be 
considered to have acquired the citizenship of the Suecessor State.’’ * 
Such persons will become citizens of the successor only with the expiration 
of the time-limit for option, without having exercised the right to opt. In 
any case only one change of nationality is involved. 

Many of the detailed norms concerning option follow traditional lines. 
The remarkable innovation of the Paris Peace Treaties of 1920, creating 
a special age for the capacity to opt, namely 18 years, is here adopted, 
with the further innovation of an individual right to opt for all married 
persons—men or women—whether under or over that age. Option on the 
part of the father or, if the father is not alive, on the part of the mother, 
is automatically to include all unmarried children under the age of 18 
vears.*> As to the technique of option, the action must be exercised 
through a declaration.*’ 

The norms concerning property rights of optants ** follow traditional 
lines: freedom to take out movable property and transfer funds, provided 
—a new rule hitting Fascist measures—they were lawfully acquired, in 
the case of emigration to Italy ; freedom also to sell movable and immovable 
property; such sale is, therefore, in the traditional way, merely a right. 
not a duty. 

The Treaty of 1947 contains also certain innovations: 


(a) Contrary to all previous treaties ‘‘the option of the husband shall 
not constitute an option on the part of the wife’’; in consequence an in- 
dividual right to opt on the part of married women arises, an expression 
of the movement for the emancipation of women; (b) contrary to the 


25 Art. 19, par. 2. 

26 This formula is clearer and better than the Versailles formula: option on the part 
of the ‘‘parents.’’ 

27 The term ‘‘right to opt’’ can mean either the fulfillment of all the requirements 
for a valid option or merely the declaration. In the first case a declaration not fol- 
lowed by emigration would not be an ‘‘exercise’’ of the right to opt, or an agere in 
fraudem legis, so that the person in question would remain a national of the successor. 
Under the second hypothesis the successor could expell the person in question as an un- 
desirable alien. The Treaty of 1947 calls the mere declaration the ‘‘ exercise of option.’’ 

28 Annex XIV, par. 10. 
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Paris Peace Treaties of 1920 which gave, generally, two years for the 
exercise of option, the time-limit is here one year from the coming into 
force of the Treaty, and may in fact be only nine months, as the successor 
has to enact corresponding legislation within three months; (c) contrary 
to all previous treaties which prescribed emigration of the optants, the 
Treaty of 1947 leaves it to the discretion *° of the suecessor, whether it will 
require emigration. If so, the time-limit for emigration is one year from 
the date when the option was exercised and does, therefore, not coincide 
with the time-limit for option, an innovation introduced by the Paris 
Peace Treaties of 1920. But, if prescribed, the emigration must be to 
Italy, and must be actual emigration, a giving up of the domicile in the 
ceded territory with an animus non revertendi. This is certainly the sense 
of the phrase: ‘‘move to Italy.”’ 

As to juridical persons, Annex XIV, par. 12, gives certain companies 
the right to remove their siége social to Italy with the benefits of par. 11 of 
this Annex, provided they fulfill the following conditions: having been in- 
corporated under Italian law; having their siége social in a ceded territory ; 
having more than 50 percent of their capital owned by persons who opt 
for Italian nationality under the Treaty and move to Italy; finally having 
the greater part of their activity carried on outside the ceded territory. 

As in the Paris Peace Treaties so in the Treaty of 1947 there are impor- 
tant lacunae: no norms concerning the right to opt of illegitimate children, 
of unmarried persons under 18 years of age who have no parents, of 
adopted children, of insane persons, and persons in jail. Contrary to most 
of the Paris Peace Treaties the Treaty of 1947 contains no norms guaran- 
teeing the exercise of the right to opt. Many problems of option procedure 
are not dealt with, problems of examining and verifying the prerequisites 
for option, and so on. In these and other matters differences and difficulties 
may arise. Much is left to the municipal law of the successor states. No 
doubt special agreements between Italy and each successor state for ecarry- 
ing-out these treaty norms will be necessary. 

2. Art. 20 of the Treaty grants a ‘‘non-genuine’’ option. This writer 
speaks of a ‘‘non-genuine’’ option because it is not connected with the terri- 
torial cession ; it is an option of persons, not connected with the ceded terri- 
tory and in favor of the successor state. This new type of option was in- 
troduced by the Versailles Treaty in favor of new states on an ethnical 
basis and developed in the case of the dismemberment of the Austro-Hun- 
garian Monarchy. 

Under Art. 20, par. 1, all Italian citizens domiciled on Italian territory, 
whose customary language is Serb, Croat, or Slovene, have a right to opt 
for Yugoslavia. All the other norms concerning this option are identical 
with those concerning the ‘‘genuine’’ option under Art. 19. But there are 


22 Whereas they ‘‘shall’’ provide for other rules, they ‘‘may’’ require emigration. 
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important differences: (a) the critical moment is here the date of the 
coming into force of the Treaty; (b) it is no real option, or a unilateral, 
constitutive act of the optant, but rather what the Versailles Treaty called 
a ‘‘reclamation of nationality,’’ an innovation of that treaty. The per- 
sons in question have only a right to file a request with a Yugoslav diplo- 
matic or consular representative in Italy. They acquire Yugoslav na- 
tionality only if the Yugoslav authorities accept their request, which is 
entirely discretionary with them. Yugoslavia will diplomatically com- 
municate to Italy lists of persons who have thus acquired Yugoslav na- 
tionality; from the moment of this communication these persons auto- 
matically lose their Italian nationality. 

Italy has no right to enact municipal law with regard to this option, but 
‘‘may’’ require emigration from Italy.*° 

VII. A special case is that of the ‘‘Free Territory of Trieste.’’*' It is, 
under the Treaty, not a case of a ceded territory, but of the creation of a 
new state. Under Art. 6 of the Permanent Statute, Italian citizens, domi- 
ciled in the area of the Free Territory on June 10, 1940, and their children 
born after that date, become ipso jure original citizens of the Free Terri- 
tory and in the same moment lose their Italian nationality. Although the 
Permanent Statute will come into force only as determined by the UN 
Security Council, Italian sovereignty over that area comes to an end with 
the coming into force of the Treaty; at this date, therefore, the change of 
nationality of the persons involved will take place. 

Art. 6, par. 2, of the Permanent Statute grants a restricted right of 
‘‘ethnical option’’ to those persons whose customary language is Italian. 
All the other rules are identical with those under Articles 19 and 20, but 
there are the following differences : 


(a) The conditions for the exercise of this right of option are to be laid 
down, in accordance with the norms of the Permanent Statute, by the Con- 
stitution of the Free Territory. 

(b) The time-limit for this option is only six months, running from the 
date of the coming into force of the Constitution. 

(ec) Contrary to Art. 19 all persons, Italian nationals and domiciled there 
on June 10, 1940, aequire the new citizenship, whether they are entitled to 
opt or not. In consequence those entitled to opt for Italy who do so opt 
reacquire Italian nationality; hence a change of nationality twice. For 
this there are good reasons, as the overwhelming majority have Italian as a 
customary language. If the norm of Art. 19 had been adopted here the 


30 The question of interpretation comes up. The Treaty uses the phrase ‘‘transfer 
their residence to Yugoslavia.’’ Does that mean emigration? Is ‘‘residence’’ equiva- 


lent to domicile? Does the phrase of Art. 20 (‘‘transfer their residence to Yugo- 
slavia’’) have the same legal meaning as the phrase of Art. 19 (‘‘move to Italy’’)? 
31 Art. 4, 21, 22, Annex VI. 
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Free Territory might, at the moment of the coming into force of the Treaty, 
have no original citizens at all. 

(d) Again the option is limited and constitutes here a right of the ethni- 
eal majority. Italian nationals, domiciled there on June 10, 1940, whose 
customary language is for example, Slovene, are excluded from any right 
to option, not only for Italy, but also for Yugoslavia. 

JOSEF L. KUNZ 


CRUCIAL PROBLEMS IN THE DEVELOPMENT AND CODIFICATION OF INTERNATIONAL LAW 


Now that work has been resumed on the elaboration and statement of 
international law under official international auspices, it is presumably 
permissible to suggest some of the more crucial issues involved in that 
activity, as far as they can be detected by study of the problem from the 
outside. In view of the ignominious collapse of this effort over seventeen 
years ago it is obviously desirable that any possible aid should be given 
in the renewed attempt at what is by almost universal consent an ex- 
tremely urgent task, namely the revival, revision, and restatement of inter- 
national law for the future. 

A slight change has been made in the formulation of the problem today. 
More emphasis has been placed upon the development of international 
law, in contrast to its codification. And more recently reference has been 
made, in connection with the second point, to this or that portion of inter- 
national law being ‘‘ready’’ rather than ‘‘ripe’’ for codification, as the 
point was stated in the language employed under the League of Nations. 
The first shift of emphasis is undoubtedly intentional and significant; the 
second may be merely a chance choice of words but serves to expose an 
issue of very serious import. 

Thus by the ‘‘development’’ of international law reference is almost 
certainly made to international legislation, either by multipartite unani- 
mous conventions or by statutory action by some degree (simple, two-thirds, 
three-fourths) of majority vote. And this international legislation must 
almost certainly fall in the fields of international economic and social prob- 
lems (health, communications, trade and finance, morals) rather than in 
the subjects covered by the customary common international law (recog- 
nition, jurisdiction, diplomatic privileges, conduct of hostilities, neutrality ). 
The law on the latter topics could conceivably be developed by interna- 
tional legislation also, but they are probably not the subjects in the minds of 
those speaking of ‘‘development’’ of the law, and it is a matter of historical 
record that development in this field has normally been achieved by practice 
rather than by legislation. 

If this is true, however, certain inferences follow. One is that the task 
of international legislation is radically different from that of codification. 
It deals with different subjects, it proceeds by different methods, it aims 
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at different results. Consequently it has to be carried on by very different 
types of persons—health experts, transportation experts, economists, pe- 
nologists, and so on, rather than by lawyers and diplomats (except for its 
formal aspects). No alert student of international organization could be 
opposed to this kind of activity, and must, indeed, be strongly in favor of 
it, but it is indispensable to make note of and emphasize the vital difference 
between the job of codification of customary law on basic phases of state 
organization and action, on one hand, and the development of new state 
organization and action on more far-reaching social problems on the other. 

The League formula, ‘‘ripe for codification,’’ to return to that aspect 
of the matter, was never explained with precision. Obviously codification 
of presumably existing international law might be undertaken either because 
of the existence of such an amount of agreement on this, that, or the other 
topic that codification would be more practicable there than in other cases. 
Or it might be undertaken because of the existence of such an amount of 
disagreement on a given important subject that it would seem imperative 
to secure a reconciliation of divergent views. And the degree of consensus 
might be such on one side, or the degree of discord such, on the other, that 
various topics might seem to be distinctly overripe for codification. The 
adoption of the term ‘‘ready’’ in place of ‘‘ripe,’’ in current usage, does 
not necessarily commit us to one or the other of the two interpretations 
mentioned. It does seem, however, to point rather in the direction of 
topics on which a considerable degree of agreement already exists. Where 
does that leave us with today’s problems? 

Actually there are few questions or topics in common international law 
in respect to which sharp and strong differences of national policy do not 
exist. The three questions—territorial waters, nationality, responsibility 
of states—submitted to the League codification conference. at The Hague 
in 1930 were chosen largely on the presupposition that agreement could be 
reached on those topics. The result was catastrophe. The fact is that it 
had been almost completely overlooked that radical disagreement, the hold- 
ing of definite divergent views, on the subjects mentioned would be the 
actual state of affairs, rather than agreement, and that the necessity for 
some technique for securing agreement in such conditions had been still 
more completely disregarded. It was not an effort to reform the law which 
wrecked the Hague conference but simply the effort to get agreement on 
what the law was in the face of radical disagreement, or rather failure to 
develop any technique for that purpose. And no change in these matters 
is perceptible today. Unless something is done to remedy this situation we 
shall run squarely into exactly the same kind and degree of conflict and 
frustration as before. Whether an adequate technique can be found for 
producing agreement out of disagreement in such cases is very doubtful 
but the problem must be explored. 


ee 
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One attempt to meet this situation has been suggested. <A ‘‘new’’ ap- 
proach to the problem of codification of international law has been recom- 
mended, namely unofficial codification. Of course this is not new at all, but 
the oldest of all methods, practiced for generations before the states got 
around to official codification. It is retreat and evasion. It may be un- 
escapable, and it does retain some value—such unofficial codes do exercise 
some influence. But it is far from the level of codification in the national 
sphere. I[t is not clear that it is necessary to give up the effort at official 
vodifiecation quite yet although we should know where we stand fairly soon. 

Similar to the device of unofficial codification, or taking refuge in that 
device, is the concept of gradual or ultimate codification. There is no doubt 
that complete or overall codification of international law presents a tre- 
mendous task, and that codification by portions is perfectly feasible and 
even sound theoretically, provided it is carried into all important sections 
of the law, coordinated properly, and carried out within a reasonable time 
—not unimportant stipulations, however. On the other hand it remains 
true that much of the value of codification,—in so far as such action has 
any practical value at all, and even in its moral, psychological, and political 
implications,—depends precisely upon comprehensive rather than fractional 
application of the method. It might also be suggested that, if comprehen- 
sive codification did not seem too great an effort to Justinian and Napoleon, 
not to mention numerous other similar figures throughout legal history, 
perhaps a little more courage and loyalty to the task might be expected of 
our international jurists and our governments today. 

Incidentally it will be necessary in this connection, if the effort at codifi- 
cation under United Nations auspices goes very far, to straighten out the 
situation produced by codification action under Pan-American auspices 
while the League program was collapsing. The Pan-American action con- 
trasted strongly on the surface with League failure. On the other hand 
the Pan-American effort may indeed have been more superficial than real. 
The whole situation calls sharply for clarification. 

Finally it is impossible to disregard the need for revision and restate- 
ment of the law of war and neutrality. Confusion as to the content of the 
law is worse here than anywhere in the law of peace. The effects of World 
War I were almost completely ignored in the period 1919-1989 ; still further 
confusion was created during World War II. It is by no means certain 
that there will be no need for law concerning the conduct of hostilities and 
even concerning neutrality in the future. Rules may be needed for the 
operation of international police forces. The war crimes trials and recent 
efforts to restate the law relating to prisoners of war indicates that these 
branches of the law are by no means dead. United Nations efforts for de- 
velopment and codification of international law are intended to deal with 
these subjects only at very special points. We seem to be standing—nay 
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lying—with regard to the great bulk of the law of war and neutrality, just 
as still and lifeless today, as we did during the period 1919-1939. 

It was well known that resumption of the codification effort under United 
Nations auspices was hazardous but the decision to resume was made—and 
justifiably made. Now, however, superhuman efforts must be made to 
avoid failure along any essential line. 


Pitman B. 


Managing Editor 


CURRENT NOTES 


SOME ASPECTS OF THE WORK OF THE LEGAL COMMITTEE OF THE GENERAL ASSEMBLY 
DURING THE SECOND PART OF THE FIRST SESSION 


The Sixth Committee (Legal Committee), one of the six main com- 
mittees of the General Assembly, was charged with the task of dealing with 
items of a legal nature on the agenda of the General Assembly, as well as 
with such legal questions as might arise in the consideration of other items 
by the other main committees. The Sixth Committee was, at the com- 
mencement of its work, comprised of representatives of fifty-one Members 
of the United Nations! and had as its Chairman Dr. Roberto Jimenez of 
Panama,” whose chairmanship carried over from the First Part of the 
First Session of the General Assembly which had been held earlier in the 
year in London. 

In all, the Legal Committee sat through a total of thirty-three meetings, 
from November 5 to December 13, 1946, during which time it dealt with 
some twenty-two items comprising its agenda,® as well as with a number 
of items which were referred to it from other committees. 

Organization of Work. Working under considerable pressure as a re- 
sult of the compact schedule of the General Assembly, the Sixth Committee 
nevertheless managed to complete its work on time and dispose of a num- 
ber of items whose significance is not limited to the field of law alone and 
which also affect the United Nations as a whole. 

The procedure which it adopted contributed largely to the expeditious 
manner in which it was able to get through its agenda. The Secretariat, 
in conjunction with the Rapporteur, made a preliminary analysis of the 
items assigned to the Sixth Committee and separated them into three eate- 
gories: (1) those items which would not require lengthy debate and which 
could most profitably be discussed in the full committee itself; (2) those 
items which would require minute examination and lengthy debate and 
which could best be disposed of in a small sub-committee ; these items were 
then regrouped so that half of them could be assigned to one sub-commit- 
tee and the rest to another; (3) those items which required prior considera- 
tion by other committees and which would only come to the Sixth Committee 
in respect of such legal questions as might arise in connection therewith. 


1 Three Members were added to it with the admission of Afghanistan, Iceland, and 
Sweden to membership in the United Nations. (Journal No. 37, Supplement A—A/PV/ 
48) 

2 The rest of the bureau of the Committee was as follows: Vice Chairman, The Hon. 
Per Federspiel (Denmark) ; Rapporteur, Professor K. H. Bailey (Australia) ; Secretary, 
Dr. Yuen-Li Liang, Director of Division of Development and Codification of Inter- 
national Law of the United Nations. 

8 United Nations Document A/C.6/40. 
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The Sixth Committee also created two sub-committees of ten members 
each * which enabled the full committee to proceed with its agenda simul- 
taneously with the consideration of more detailed matters by the two sub- 
committees. 

Many of the matters actually considered by the Sixth Committee were 
of a strictly technical nature, affecting, in the main, only the internal oper- 
ations of the United Nations. Not a few were of a wider nature, how- 
ever, and were of major importance in implementing the terms of the 
Charter. 

Registration of Treaties. A good example of such an item may be found 
in the drafting of the regulations governing the registration of treaties and 
international agreements*® which were adopted by the Sixth Committee 
only after the most minute scrutiny of each article. At first glance such 
regulations might seem to be largely administrative and technical in na- 
ture but behind the purely formal aspects of the rules there lies the im- 
portant principle first enunciated by President Wilson of ‘‘open covenants 
openly arrived at.’’ 

Article 102 of the Charter provides that every treaty and every interna- 
tional agreement entered into by any Member of the United Nations coming 
into foree after the Charter shall be registered with the Secretariat and 
published by it. In seeking to give effect to this Article it was necessary 
that regulations be drawn up and adopted for the guidance of the Secre- 
tariat and the States. 

The General Assembly, by a resolution of 10 February 1946,’ requested 
the Secretary-General to submit proposals for detailed regulations and other 
measures to give effect to Article 102 of the Charter. 

By the same resolution the Secretary-General was instructed to invite 
Member Governments to transmit to him, for filing and publication, treaties 
and international agreements entered into before the coming into force of 
the Charter which had not been included in the League of Nations treaty 
series. He was also to indicate his willingness to receive, from non-Mem- 
ber Governments, for filing and publication, any treaties and international 
agreements entered into before or after the coming into force of the Char- 
ter and not included in the League of Nations treaty series which they 
were willing to transmit to him. 

4 Sub-Committee 1 was composed of the Representatives of the following countries: 
Belgium, Canada, China, Cuba, Czechoslovakia, Egypt, Norway, Union of Soviet So- 
cialist Republics, United Kingdom, United States of America. 

Sub-Committee 2 was composed of the Representatives of the following countries: 
Australia, Colombia, France, Greece, India, Netherlands, Peru, Syria, Ukrainian Soviet 
Socialist Republic, Yugoslavia. 

5 United Nations Document A/266. 

6 Article 102, Charter of the United Nations. 


7 Resolutions of the General Assembly, First Part of the First Session, Resolution 
adopted on the Report of the Sixth Committee No. 7, p. 33. 


CURRENT NOTES 637 


Pursuant to the resolution mentioned, the Secretary-General prepared 
a set of draft regulations * which were submitted to the Sixth Committee 
for consideration. The Sixth Committee referred the draft regulations to 
its Sub-Committee 1, delegations not represented on the Sub-Committee 
being invited to submit written proposals regarding the draft regulations.® 


In a total of nine meetings the Sub-Committee settled the terms of the 
10 


regulations having regard to the following considerations : 
(a) the importance of the orderly registration (or filing) and publica- 
tion of treaties and international agreements and of the maintenance 
of precise records; 
(b) the desirability of adhering closely both to the Charter and to 
the General Assembly resolution of 10 February 1946, particularly to 
the distinction drawn in the resolution between registration (appli- 
cable only to treaties and international agreements subject to Article 
102) and filing (applicable to other treaties and international agree- 
ments covered by the regulations) and to the special provision therein 
contained with respect to Franco Spain ; 
(c) the undesirability of attempting at this time to define in detail the 
kinds of treaty or agreement requiring registration under the Charter, 
it being recognized that experience and practice would in themselves 
aid in giving definition to the terms of the Charter. 


The Sixth Committee in adopting the report of its Sub-Committee thought 
it necessary to stress the following points embodied in the regulations, 
which serve as important guides to the interpretation of the text of the 
regulations themselves :!! 


(a) the Sub-Committee agreed that registration is effected by the act of 
one of the parties (or by an international organization pursuant to 
Article 4 of the Regulations) and not by any initiative taken by the 
Secretariat ; 

(b) the Sub-Committee recognized that, for the purpose of Article 1 
of the Regulations, a treaty comes into force when, by agreement, it is 
applied provisionally by two or more of the parties thereto ; 

(c) Article 10 of the proposed regulations is intended to carry out the 
recommendations made by the General Assembly in its resolution of 
10 February 1946, on the filing of treaties and international agreements 
not subject to Article 102 of the Charter. This provision does not apply 


8 United Nations Document A/138. 

®The Sub-Committee considered written proposals submitted by the following dele- 
gations, not represented on the Sub-Committee: Argentina, France, Poland, Saudi 
Arabia, Uurguay, Venezuela and Yugoslavia. Two of the proposals submitted were re- 
garded as beyond the competence of the Sub-Committee namely a proposal that an effort 
should be made to interpret the meaning of paragraph 2 of Article 102 of the Charter 
and a proposal that the regulations should specifically provide that all agreements con- 
cluded with Quisling Governments are void and so not registrable under the Charter. 

10 United Nations Document A/C.6/125. The discussions in Sub-Committee 1 with 
respect to the Preamble and each of the Articles are summarized in a memorandum 
prepared by the Secretariat: Document A/C.6/124. 

11 United Nations Document A/266. 
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to any treaty or agreement concluded by one or more members of the 
United Nations after 24 October 1945, the date on which the Charter 
came into foree ; 

(d) with respect to treaties and agreements received from non-Member 
States pursuant to Article 10 of the proposed regulations, the Sub- 
Committee included a proviso designed to make it clear that the ar- 
rangements provided for by this article do not extend to Franco Spain 
(see the Resolution of the General Assembly of 10 February 1946). 


Development of International Law and its Codification. Of more gen- 
eral interest and of wider import, perhaps, was the adoption by the Com- 
mittee of a resolution concerning the implementation of Article 13, para- 
graph 1 (a), of the Charter which imposes upon the General Assembly the 
obligation to ‘‘initiate studies and make recommendations for the purpose 
of encouraging the progressive development of international law and its 
codification. ’’ 

As the result of a request from the United States Delegation,’? such 
implementation of the Charter was placed upon the agenda of the second 
part of the first session of the General Assembly. When the matter. came 
before the Legal Committee for discussion the Committee had before it a 
joint proposal by the Delegations of China and the United States.** At its 
twenty-first meeting the Sixth Committee referred the question to Sub- 
Committee 1 for detailed discussion." 

Sub-Committee 1 of the Sixth Committee considered the matter at its 
ninth meeting, on 25 November 1946. At that meeting certain delegates 
expressed the view that the present political situation was not favorable 
for the codification of international law. Other members of the Committee 
pointed out that the work of codification itself was not immediately con- 
templated in the draft proposal submitted jointly by the Chinese and 
United States Delegations, which was limited to the question of the study 
of methods. 

At the following meeting the Delegate of China submitted an amendment 
to the original joint proposal. The amended proposal took cognizance of 
the objections which had been voiced in the previous meeting by including 
the word ‘‘eventual’’ before the word ‘‘codification’’ and by omitting a 
paragraph in the original joint proposal which would have obligated the 
General Assembly to consider the ‘‘best procedure for deciding what spe- 
cific subjects should be first considered.’’ This amended proposal by the 
Chinese Delegation was adopted by the Sub-Committee with some drafting 
amendments. 

The Sixth Committee adopted the report of its Sub-Committee 1 and 
recommended that the General Assembly should establish a governmental 


12 United Nations Document A/98. Text of the United States Letter to the Secre- 
tary-General. 

13 United Nations Document A/C.6/54. 

14 United Nations Journal No. 39, Supplement 6—A/C.6/77. 
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committee '* of sixteen members '® which would have as its terms of refer- 
ence '* the study of: 


(a) the methods by which the General Assembly should encourage the 
progressive development of international law and its eventual codifi- 
cation ; 

(b) methods of securing the codperation of the several organs of the 
United Nations to this end; 

(c) methods of enlisting the assistance of such national or international 
bodies as might aid in the attainment of this objective. 


The Sub-Committee devoted considerable discussion to the method of 
selecting the members to be represented in the committee, and it was finally 
agreed that it would conserve the time of the Sixth Committee and of the 
General Assembly if the sixteen members were appointed by the Gen- 
eral Assembly on the recommendation of the President. When the re- 
port of the Sixth Committee came before the Fifty-fifth Plenary Meeting 
of the General Assembly, it was decided to increase the number from six- 
teen to seventeen through the addition of Brazil. The ad hoc Committee 
on Development and Codification of International Law as established by 
the General Assembly is composed of the representatives of the following 
seventeen Members: Argentina, Australia, Brazil, China, Colombia, Egypt, 
France, India, Netherlands, Panama, Poland, Sweden, U.S.S.R., United 
Kingdom, United States, Venezuela, Yugoslavia.‘* This was done at the 
Fifty-fifth Plenary Meeting of the General Assembly, and the Committee 
held its first meeting on May 12 at the headquarters of the United Nations. 

Affirmation of Principles Recognized in the Charter of the Nuremberg 
Tribunal. Closely related to the question of the development and eodifi- 
cation of international law was the question of the drawing up of a resolu- 
tion to be submitted to the General Assembly affirming the principles of 
international law recognized by the Charter of the Nuremberg Tribunal. 
This matter had not been included in the provisional agenda of the General 
Assembly but was brought to the attention of the Sixth Committee on 15 
November 1946 '* by the delegation of the United States, within the frame- 
work of the proposed resolution implementing Article 13, paragraph 1 
(a), of the Charter. The Sixth Committee referred the matter to its Sub- 
Committee 1 which considered the matter in conjunction with its discus- 


15‘*The Sixth Committee felt that since the proposed committee would be concerned 
with methods and procedures basic to the development and formulation of international 
law, it should be composed exclusively of governmental representatives of Members of 
the United Nations’’: United Nations Document A/222, Report of the Sixth Committee. 

16 “Tt was felt that this number was not so large as to impair the efficieney of the 
Sub-Committee, nor so small as to prevent the principal legal systems of the world from 
being represented’’: the same. 

17 Resolution 94 (1). Resolutions of the General Assembly, A/64/Add.1. 

18 United Nations Journal No. 58: Supplement A—A/PV/55, pp. 470-473. 

19 United Nations Document A/C.6/69. 
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sion of the resolution concerning the development and codification of 
international law. The Sub-Committee was not able to arrive at a unani- 
mous decision with regard to its report and proposed resolution both of 
which were submitted to the Sixth Committee of 4 December 1946.”° 

In the discussion in the Sixth Committee the delegate from Cuba indi- 
eated that he would not vote for the proposal because ‘‘it affirmed the 
principles of international law by a mere reference to them without enu- 
merating them explicitly. The Cuban Delegation thought that the adop- 
tion of principles of such importance should not be based on mere refer- 
ences, but should be the outcome of a thorough study of each of the 
principles concerned.’’ 

The delegate of the Soviet Union also said that he could not accept the 
report and resolution as drafted by the Sub-Committee. His objections 
were confined to the second point of the draft resolution, because in the 
opinion of the Soviet delegation ‘‘at the present state the Committee on 
Codification ought not to deal with concrete problems. The Committee 
has been instructed only to define methods of developing international law. 
When those methods were approved by the General Assembly, it would 
have to undertake the codification of international law. At the present 
time the first paragraph of the resolution seemed sufficient.’’ ** 

When the matter came to a vote at the Thirty-Second meeting of the 
Sixth Committee the preamble and the first paragraph were adopted with 
the representatives of Cuba, Argentina, and Peru voting against the reso- 
lution for the reasons put forward by the Cuban delegate. The second 
paragraph of the resolution was adopted by twenty-two votes to four with 
four abstentions.** 

The Crime of Genocide. Similar, though not related to the resolution 
affirming the principles recognized in the Charter of the Nuremberg Tribu- 
nal, was the resolution drafted by the Sixth Committee relating to the 
crime of genocide.** 

The General Assembly, at its forty-seventh Plenary Meeting on 9 No- 
vember 1946 referred to the Sixth Committee *° a draft resolution sub- 


20 United Nations Document A/C.6/116. 

21 Journal of the United Nations No. 56, Supplement 6—A/C.6/123, p. 127. 

22 The same, and Journal of the United Nations No. 58, Supplement 6—A/C.6/127, 
p. 129. 

23 Journal of the United Nations No. 58, as cited. 

24““Mr. Fahy (United States) stressed the similarity between paragraph 1 of this 
resolution and the resolution on the principles recognized by the Charter of the Nurem- 
berg Tribunal; neither of them accepted as a defence that those accused of the crimes 
in question acted on the orders of superior officers.’’ Journal of the United Nations 
No. 58: Supplement 6—A/C.6/127, p. 131. 

25 United Nations Document A/C.6/64. Letter from M. P. H. Spaak, President of 
the General Assembly, to Dr. Roberto Jimenez, Chairman of the Sixth Committee, dated 
13 November, 1946. 
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mitted by the delegations of Cuba, India, and Panama drawing the atten- 
tion of the Economie and Social Council to the crime of genocide and in- 
viting the Council to study this problem and to report on the possibility 
of declaring genocide ‘‘an international crime.’’ *° 

This draft declaration was debated in three meetings of the Sixth Com- 
mittee.*7 An amendment was presented by Sir Hartley Shaweross (United 
Kingdom) at the twenty-second meeting which reads as follows :** 

Declares that genocide is an international crime, for which the prin- 
eipals and accomplices, whether private persons or responsible states- 
men, should be punished. 

At the twenty-fourth meeting of the Sixth Committee the delegate of 
France, in collaboration with the delegate of the United Kingdom, proposed 
a new text to the Sixth Committee which 

distinguished clearly between responsibility of individuals and that 
of states while at the same time taking care to ensure the repression 
of the state as a collective entity, which point had been the basis of the 
United Kingdom amendment.” 

The new amendment was as follows :*” 

Declares that genocide is an international crime, entailing the re- 
sponsibility of guilty individuals, whether prineipals or accessories, 
as well as states on behalf of which they may have acted. 

At this same meeting the Chilian delegate also put forward an amend- 
ment which was intended as a summary of the various amendments that 
had been proposed.*! The amendment and the debate in the Sixth Com- 
mittee indicated that there was unanimous agreement that the General 
Assembly should affirm that genocide is a crime under international law, 
and it was decided to appoint a sub-committee to draft a resolution for 
submission to the Sixth Committee. After some discussion it was decided 
to create a new sub-committee for this purpose composed of the delegates 


26 United Nations Document A/BUR/50. The operative part of the resolution reads 
as follows: ‘‘Bre Ir RESOLVED that the United Nations Assembly draws the attention 
of the Social and Economic Council to the crime of genocide and invites the Council 
to study this problem and to prepare a report of the possibilities of declaring genocide 
an International Crime and assuring international co-operation for its prevention and 
punishment and also recommending among others that genocide and related offenses 
should be dealt with by National Legislations in the same way as other international 
crimes such as piracy, trade in women, children, and slaves, and others.’’ 

27 Journal of the United Nations No. 41, Supplement 6—A/C.6/84. Journal of the 
United Nations No. 46, Supplement 6—A/C.6/91. Journal of the United Nations No. 
47, Supplement 6—A/C.6/94. 

28 The text of the amendments presented by the United Kingdom, India, France, and 
the U.S.S.R. are all contained in United Nations Document A/C.6/83. 

29 Remarks of M. Chaumont (France). United Nations Document A/C.6/96, as cited. 

80 United Nations Document A/C.6/95. 

81 United Nations Document A/C.6/94. 
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of Chile, Cuba, France, India, Panama, Poland, Saudi Arabia, United 
Kingdom, U.S.S.R., and the United States of America. 

This sub-committee met on 2 and 5 December 1946 under the chairman- 
ship of Mr. E. Gajardo (Chile), with Mr. Charles Fahy (United States) 
as its Rapporteur, to consider the draft proposals of the crime of genocide. 
The sub-committee was unanimous in its opinion that the resolution of the 
General Assembly should affirm that genocide is a crime under interna- 
tional law condemned by the civilized world and that provision should be 
made for the punishment of principals and accessories who may participate 
in the commission of this crime. The sub-committee also considered the 
question of the responsibility of States in relationship to the crime of 
genocide but it was the concensus of the sub-committee that because of 
special problems relating to the question of state responsibility, as dis- 
tinguished from the responsibility of private individuals, public officials, 
or statesmen it was a matter which would more properly be considered at 
such time when a convention on the subject of genocide might be prepared. 
It was also thought desirable to incorporate in the resolution a clause invit- 
ing Member States to enact legislation for the prevention and punishment 
of the crime of genocide. The Sub-Committee, however, considered it un- 
necessary to compare genocide with other crimes such as piracy and trade 
in women as had been suggested in some of the proposals before it. 

The Sub-Committee felt that it was important that there should be early 
action with a view to the preparation of a draft convention on the subject 
of genocide. It was therefore proposed in the draft resolution that the 
General Assembly should request the Economie and Social Council to un- 
dertake the necessary studies and to prepare a draft convention for sub- 
mission to the next regular session of the General Assembly. Some mem- 
bers of the Sub-Committee expressed a preference for the creation of a 
small Special Committee of Jurists to prepare the convention, while others 
felt that the Economie and Social Council should secure the codperation 
of the committee which would be set up by the General Assembly to study 
the methods of encouraging the progressive development of international 
law and its codification. It was finally decided that the responsibility 
should be placed solely with the Economic and Social Counceil.*? 

The Sub-Committee’s report was unanimously adopted at the thirty- 
second meeting of the Sixth Committee, 9 December 1946.°° The Sixth 


32 By its Resolution of March 28, 1947, the Economic and Social Council instructed the 
Secretary-General of the United Nations to undertake the necessary studies with a 
view to drawing up a draft convention on the subject, and, after consultation with the 
Committee on Development and Codification of International Law set up by the General 
Assembly, and after reference to all Member Governments for comment, to submit a 
draft convention to the next session of the Economic and Social Council. United Na- 
tions Document E/325, p. 5. 

88 Journal of the United Nations No. 58: Supplement 6—A/C.6/127. 
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Committee presented its report “* at the Fifty-fifth Plenary Meeting of the 
General Asembly where it was adopted unanimously without debate.*° 

Treatment of Indians in the Union of South Africa. The Sixth Com- 
mittee also participated in the consideration of an international dispute 
which involved legal questions of vital importance to the future of the 
United Nations itself. This was the case of the treatment of Indians in 
the Union of South Africa.** As the result of an application made by the 
delegation of India in June of 1946 the matter had been placed on the 
provisional agenda of the General Assembly.** Because of the legal issues 
involved in the Indian complaint the matter was referred to a joint meeting 
of the First (Political) Committee and the Sixth (Legal) Committee.** 

The issues arose out of certain alleged discriminatory treatment of In- 
dians in the Union of South Africa and more specifically concerned certain 
laws promulgated by the Union Government in 1946 regarding the landed 
property of Asiatics and the representation of Indians, which the Govern- 
ment of India claimed to be discriminatory in character. While the 
political issues involved were beyond the scope of the work of the Sixth 
Committee, nevertheless certain important legal arguments were made by 
the Union Government in their rebuttal of the resolution proposed by the 
Delegation of India, which sought to have the General Assembly declare 
that the actions of the Union Government were a violation of the Charter 
and recommend that the Union Government revise its policy and legis- 
lation.*® 

The original resolution proposed by the delegation of India was amended 
by a proposal submitted by the delegations of Franee and Mexico, as 
follows :*° 


The General Assembly, having taken note of the application made 
by the Government of India regarding the treatment of Indians in the 
Union of South Africa, and having considered the matter: 


1. StaTEs that, because of that treatment, friendly relations between 
the two Member States have been impaired, and unless a satisfae- 
tory settlement is reached, these relations are likely to be further 
impaired ; 

2. Is OF THE OPINION that the treatment of Indians in the Union 
should be in conformity with the international obligations under the 
agreements concluded between the two Governments, and the rele- 
vant provisions of the Charter ; 


United Nations Document A/221. 

35 Journal of the United Nations No. 56: Supplement A—A/PV/55, p. 476. 

36 United Nations Documents A/149, A/68, A/68/Add.1, A/68/Add.2, A/167, A/ 
167/Add.1, A/C.1 and 6/12. 

37 United Nations Document A/66, Item 31. 

38 United Nations Document A/C.6/40, as cited. 

89 United Nations Doeument A/C.1 and 6/3 (A/C.1 and 6/3). 

40 United Nations Document A/C.1 and 6/12. 
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3. Therefore REQUESTS the two Governments to report at the next 
session of the General Assembly the measures adopted to this effect. 


One of the major contentions of Field Marshal Smuts, speaking for the 
Union of South Africa, was that the instant case involved matters which 
were essentially within the domestie jurisdiction of the Union of South 
Africa, and that the United Nations did not have the right to interfere in 
the matter, although the Union Government had no objection to the case 
being discussed. Field Marshal Smuts relied especially on Article 2, para- 
eraph 7, of the Charter, which states that: 


Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
mestie jurisdiction of any state or shall require the Members to submit 
such matters to settlement under the present Charter; but this principle 
shall not prejudice the application of enforcement measures under 
Chapter VIT. 


In view of the fact that the competence of the General Assembly to deal 
with the matter had been called into question, the delegates of the United 
States, United Kingdom, and Sweden submitted a joint amendment to the 
original resolution proposed by the delegation of India. The resolution 
proposed jointly by the three delegations recommended that the General 
Assembly resolve that 


the International Court of Justice be requested to give an advisory 
opinion on the question whether the matters referred to in the Indian 
application are, under Article 2, paragraph 7, of the Charter, essenti- 
ally within the domestie jurisdiction of the Union.*! 


At the Sixth and last meeting the Chairman stated that he would sub- 
mit the resolutions to the vote in the following order: 


1. That proposed by the delegations of France and Mexico; 
2. That proposed by the delegations of the United Kingdom, United 
States, and Sweden. 


This ruling by the Chairman did not go unchallenged but it served to 
settle the difficult procedural question as to the order of voting. The 
committee adopted the French-Mexican amendment to the draft resolution 
proposed by the delegation of India by twenty-four votes to nineteen, with 
six abstentions.** 


41 United Nations Document A/C.1 and 6/20. 

42 Votes in favor: Byelorussian Soviet Socialist Republic, Chile, China, Colombia 
Cuba, Czechoslovakia, Egypt, Ethiopia, France, Guatemala, Haiti, India, Iran, Iraq, 
Mexico, Philippine Republic, Poland, Saudi Arabia, Syria, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics, Uruguay, Venezuela, Yugoslavia. Votes 
against: Australia, Belgium, Brazil, Canada, Costa Rica, Dominican Republic, El 
Salvador, Greece, Iceland, Luxembourg, Netherlands, Nicaragua, Norway, Paraguay, 
Peru, Sweden, Union of South Africa, United Kingdom, United States of America. 
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In adopting the French-Mexican proposal the Committee was making 
an essentially political decision giving voice to a general disapproval of 
discriminatory practices.** The fact that rejection of the Indian complaint 
would have conveyed an impression of condoning discrimination doubtless 
loomed large in the minds of many delegates. Furthermore, in order to 
have voted for the amendment submitted by the United States, United 
Kingdom, and Sweden, it would have been necessary, under the ruling 
of the Chairman, te have first voted down the French-Mexican proposal. 
Although, legally speaking, there were good grounds for referring the 
jurisdictional question to the International Court,** the Committee, in 
making its decision, was primarily concerned with those articles of the 
Charter relating to human rights and fundamental freedoms, rather than 
with giving an exact definition of the scope of Article 2, paragraph 7. 
Notwithstanding this primary interest in the political aspects of the 
question, however, it would seem correct to say that the General Assembly 
has implicitly recognized that any act in violation of the principles set forth 
in the Charter is a matter of concern to all the Members of the United 
Nations and falls within the competence of the General Assembly irrespec- 
tive of the nature of origin of the situation. 

The General Assembly considered the matter at its Fiftieth, Fifty-first, 
and Fifty-seecond Plenary Meetings.*® Before the matter could be voted 
on by the General Assembly, a prior decision had to be taken regarding 
the vote necessary for adoption of the report of the Joint First and Sixth 
Committee.*® Under Article 18, paragraph 2, of the Charter, ‘* Decisions 
by the General Assembly on important questions shall be made by a two- 


Abstentions: Denmark, Eeuador, Honduras, New Zealand, Panama, Turkey. Journal 
of the United Nations No. 48: Supplement Nos. 1 and 6—A/C.1&6/23. 

43 See for instance the remarks of Mr. Gromyko, Delegate of the Soviet Union, who 
said: ‘*To treat the Indian question as a legal matter would tend to minimize the 
political importance and weaken the prestige of the United Nations, one of whose 
noblest tasks was to promote respect for human rights and fundamental freedoms for 
all.’’ Journal No. 44: Supplement No. 1&6—A/C.1 and 6/9, page 30. 

44. Dr. van Roijen (Netherlands) ‘‘noted that there were three types of exceptions 
to the inviolability of domestic jurisdiction referred to in the paragraph in question: 

(1) Exceptions expressly recognized by the Charter of which there was at present 
only one, relating to enforcement measures imposed by the Security Council. 

(2) Exceptions derived from the general rules of international law, for instance in 
cases of extreme persecution of minorities. 

(3) Exceptions established by special rules of international law, that is to say, 
those arising from treaty obligations. 


The present case did not some into the first of these categories, nor, in his opinion, into 
the second; he was not, however, convinced . . . that the Agreements of 1927 and 1932 
did not amount to treaty obligations, which might lift the matter out of the sphere 
of purely domestic affairs.’’ The same, page 24. 

45 Journal of the United Nations No. 54: Supplement A—A/PV/50, A/PV/51, Jour- 
nal No. 55: Supplement A—A/PV/52. 

46 United Nations Document A/205. 
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thirds majority of the Members present and voting.’?’ The Assembly 
decided, by a vote of twenty-nine to twenty-four, with one abstention,*’ 
that a two-thirds majority was required. The resolution as drafted by the 
Joint First and Sixth Committee was then put to the vote and adopted by 
thirty-two votes in favor, fifteen against, and seven abstentions.** 

Modifications of Rules of Procedure of the General Assembly. The 
Sixth Committee also dealt with a number of items concerning the internal 
functioning of the United Nations. In this connection it modified certain 
of the Provisional Rules of Procedure of the General Assembly. One of 
these related to the terms of office of the members elected to councils. In 
order to clarify the Rules of Procedure regarding the date when such terms 
of office commence and regarding the date when such terms of office would 
expire, the Sixth Committee recommended the following rules :*® 


Rule 87 


The term of office of Members shall begin on 1 January following 
their election by the General Assembly, and shall end on 31 December 
following the election of their successors. 


Supplementary Rule J 


Members of Councils elected for one, two and three years during the 
first part of the first regular session of the General Assembly shall hold 
office until 31 December 1946, 1947, and 1948 respectively. Their suc- 
cessors shall be elected during the second part of the first regular 
session and during the second and third regular sessions of the General 
Assembly respectively, and shall take and continue in office in aceord- 
ance with Rule 87. 


These rules were adopted at the Forty-seventh Plenary Meeting of the 
General Assembly, November 9, 1946.°° 

Another rule of procedure modified by the Sixth Committee related to 
the opening date of the annual session of the General Assembly. The 
matter was dealt with by the Joint Sub-Committee of the Fifth and Sixth 
Committees which recommended that ‘‘The General Assembly shall meet 
every year in regular session commencing on the third Tuesday in Sep- 
tember.’’ 

In view of a procedural difficulty which had arisen during the meetings 
of the General Committee of the General Assembly in connection with the 
order of voting when several proposals relating to one and the same question 


¢7 Journal of the United Nations No. 55: Supplement A/PV/52. 

48 Same. 

49 United Nations Document A/182. 

60 Journal of the United Nations No. 29: Supplement A—A/PV/47, p. 30. 
5t United Nations Document A/C.5/98 or A/C.6/103. 
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are put to the vote, the matter was submitted by the President of the Gen- 
eral Assembly to the Sixth Committee.°? The Sixth Committee turned the 
matter over to its Sub-Committee 2 for consideration. The Sub-Committee 
examined this question at its Fifth meeting held on 24 November 1946, and 
submitted a somewhat equivocal report to the Sixth Committee. The 
Sub-Committee was ‘‘of the opinion that there could be only one resolution 
relating to one and the same question. All other proposals must be in the 
nature of amendments to the main resolution. Therefore, Rule 75 °* can 
be given effect to in all cases where there are more proposals than one re- 
lating to one and the same question.”’ 

After considerable discussion in the Sixth Committee, the delegate of 
France submitted an amendment as follows :°* 


The first in point of date of the resolutions presented shall be con- 
sidered as a draft principle resolution. The President of the As- 
sembly or the Chairman of a Committee shall decide, if there were 
no objections, the order in which amendments shall be voted, by ap- 
plying Rule 75. 


The French proposal was aceepted with fifteen votes for and fourteen votes 
against, with eight abstentions, a vote being taken by roll-call after a vote 
by a show of hands had proved indecisive (twelve to twelve). The 
amended text as approved by the Sixth Committee was then communicated 
to the General Committee for its consideration. 

Power of Economic and Social Council and Specialized Agencies to Re- 
quest Advisory Opinions from the International Court of Justice. The 
Sixth Committee also considered a recommendation by the Economie and 
Social Council that it be authorized to request advisory opinions from the 
International Court of Justice. It recommended that the General As- 
sembly should authorize the Economie and Social Council to request ad- 
visory opinions of the International Court of Justice on legal questions 
arising within the scope of the activities of the Council because that body 
has wide responsibilities in different fields of economic and social ecodpera- 
tion, and because, by virtue of the terms of Article 63 of the Charter, the 
function of codrdinating the activities of the specialized agencies has been 
conferred on the Economie and Social Counceil.*° The Sixth Committee 
also devoted two meetings to the related question of authorizing specialized 
agencies to request advisory opinions of the International Court of Justice 


52 United Nations Document A/C.6/70. 

53 Rule 75 of the Provisional Rules of Procedure for the General Assembly reads: 
‘‘If two or more amendments are moved to a proposal, the General Assembly shall 
first vote on the amendment furtherest removed in substance from the original proposal 
and then on the amendment next furtherest removed, and so on, until all the amend- 
ments have been put to the vote.’’ 

54 Journal of the United Nations No. 55: Supplement 6—A/C.6/122. 

55 United Nations Document A/201. 
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on legal questions arising within the scope of their activities other than 
questions concerning the mutual relationships of the organizations and the 
United Nations or other specialized agencies. 

At the last meeting of the Economie and Social Council that body, which 
at first had considered it desirable to exercise some control over the spe- 
cialized agencies in respect to their power to request advisory opinions of 
the International Court of Justice, revised its attitude and decided to 
recommend that the General Assembly should grant to each of the spe- 
cialized agencies concerned the same procedure for obtaining advisory 
opinions from the International Court of Justice as that specified in 
Article 9 of the Draft Agreement with the ILO.°® 

When the matter came before the Sixth Committee certain delegations, 
notably those of India and the Soviet Union, submitted proposals against 
granting a general authorization to the four specialized agencies to request 
advisory opinions from the International Court of Justice. After a 
lengthy discussion, the proposal of the Indian Delegation was rejected.*’ 
The Soviet proposal which took the form of substituting in the various 
draft agreements with the specialized agencies, the more restrictive pro- 
cedures set forth in Article XI of the draft agreement with UNESCO, was 
also rejected after separate votes had been taken on each of the draft 
agreements.°* A proposal moved jointly by the Delegations of France 
and Belgium to support the recommendation of the Economic and Social 
Council to include in the agreements a clause containing the general au- 
thorization to request advisory opinions as set forth in the draft agree- 
ment with the ILO, was adopted in respect of each of the draft agreements 
with the four specialized agencies,*® ‘‘it being understood that the General 
Assembly may at any time revoke this authorization.’’ °° 

Administrative Matters. Also on the agenda of the Sixth Committee 
were certain questions relating to the International Court of Justice. Thus 
the Sixth Committee adopted a resolution for submission to the General 
Assembly relating to the privileges and immunities of members of the 
International Court of Justice, the Registrar, officials of the Registry, As- 
sessors, the Agents and Counsel of the parties and of witnesses and ex- 
perts.*? The joint Sub-Committee of the Fifth and Sixth Committees also 
considered the question of the pensions of the International Court of Jus- 


56 Resolutions of the Economie and Social Council on the Draft Agreements, 17 
October 1946, Document A/119. The texts of the Draft Agreements with the ILO, 
UNESCO, FAO, and ICAO may be found in Documents A/72, A/77, A/78, and 
A/106 respectively. 

57 Journal of the United Nations No. 52: Supplement No. 6—A/C.6/111. 

58 The same, pp. 105-106. 

59 Journal of the United Nations No. 52, as cited. 

60 Motion Presented by the Delegations of France and Belgium, A/C.6/109. 

61 United Nations Document A/202. 
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tice *? and matters pertaining to the administration of the Court,** and sub- 
mitted reports on these matters to the General Assembly. 

On a matter of deep concern to the internal administration of the 
United Nations, the Sixth Committee at its thirty-third meeting also unani- 
mously adopted a thirty-six page report of the joint Sub-Committee of the 
Fifth and Sixth Committees ®t relating to a proposed scheme for staff re- 
tirement and related benefits. 

Site Convention. The Sixth Committee also dealt with the question of 
the arrangements required as a result of the establishment of the permanent 
headquarters of the United Nations in the United States of America.®° 

Originally the Secretary-General had been authorized by the General 
Assembly at its London Session to enter into negotiations with the United 
States authorities. At the same time the Assembly drew up a draft agree- 
ment which was to be the basis of the negotiations.*© The negotiations had 
been conducted on behalf of the Secretary-General by Dr. Ivan Kerno, 
Assistant Secretary-General in charge of Legal Affairs, and during the 
negotiations it was supposed that the site would be in Westchester County, 
but the draft was not put into a definite form because it was realized that 
until the formal site had been decided upon it would be very difficult to 
find an accurate formula for some of the questions involved. In an ex- 
change of letters between Dr. Kerno and Mr. Fahy, legal advisor to the 
State Department, it was therefore agreed to submit the draft to the Sec- 
ond Part of the First Session of the General Assembly and to complete it 
only after the exact site of the permanent headquarters had been chosen. 

In view of the fact that originally a rural site had been envisaged, the 
decision to locate the United Nations headquarters in New York necessi- 
tated certain modifications of the draft agreement in order to adapt it to 
the cireumstances of an urban site. Further negotiations would therefore 
be necessary and the agreement could not be submitted for the approval 
of the General Assembly until the Second Session. The Sixth Committee 
therefore recommended that the General Assembly should authorize the 
Seeretary-General to undertake further negotiations with the appropriate 
authorities of the United States of America, being guided in his negotia- 
tions by the particular plans set forth in the draft agreement relating to 
the agreements between the United Nations and the United States of 
America. 

In this connection it is interesting to note that at the thirty-third meet- 
ing of the Sixth Committee, Dr. Kerno called attention to the fact that in 


62 United Nations Document A/217. 
68 United Nations Document A/226. 
64 United Nations Document A/C.5/122 or A/C.6/128. 
6> United Nations Document A/271. 
66 United Nations Document A/67. 
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the proposed draft agreement the term ‘‘convention/agreement’’ had been 
used. Dr. Kerno was now of the opinion that only the word ‘‘agreement”’ 
should appear in the draft resolution relating to the undertaking of fur- 
ther negotiations by the Seeretary-General.** The Assistant Secretary- 
yeneral cited a letter from Mr. James MeGraney, Acting Attorney-General 
of the United States, addressed to the Secretary of State, to the effect that 
an agreement executed by the President of the United States, pursuant to 
a joint resolution of the Congress, would operate as the supreme law of the 
land superseding any inconsistent State or local laws with the same effect 
in that regard as a treaty ratified by and with the advice and consent of the 
Senate.°* The draft resolution was then put to a vote and adopted unani- 
mously. 

The adoption of the resolution relating to the arrangements required as 
a result of the establishment of the United Nations in the United States of 
America was the last item of business undertaken by the Sixth Committee 
at the Second Part of the First Session of the General Assembly. Not 
every item on its agenda has been discussed herein, but the analysis has 
been limited in the main to the items of major importance considered by 
the Sixth Committee. However, a sufficiently wide range of subjects has 
been noted in order to convey a balanced picture of the work of the Sixth 
Committee. 

WELLINGTON Koo, JR. 

Legal Department, 
United Nations Secretariat * 


QUADRIPARTITE MILITARY GOVERNMENT ORGANIZATION AND OPERATIONS 
IN GERMANY 

The failure of the Foreign Ministers, meeting in Council at Moscow, to 
achieve their major objectives, a peace treaty for Germany and its political 
and economic unification, serves to emphasize the importance of the manner 
in which Germany has been and will continue to be governed until the 
United States, Great Britain, Soviet Russia, and France arrive at a final 
agreement which will be satisfactory to all concerned.’ 

The supreme governing machinery for Germany is the Allied Control 
Authority (ACA) which is composed of the Control Council, the Codrdi- 
nating Committee, the Control Staff, and the Allied Secretariat.’ 


67 United Nations Document A/271, as cited. 

68 United Nations Document A/67/Add.1. 

* Any views expressed in this Note are those of the author and are not to be regarded 
as those of any Member State, organ, or official of the United Nations. 

1See address by the Secretary of State, April 28, 1947, ‘‘Moscow Meeting of the 
Council of Foreign Ministers,’’ March 10-April 24, 1947, Department of State Bulletin, 
May 11, 1947, p. 919. 

2 Statement by the Governments of the United Kingdom, the United States of Amer- 
ica, the Union of Soviet Socialist Republics, and the Provisional Government of the 
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The Control Council, which is composed of the Commanders-in-Chief of 
the Armed Forces of the United States, the United Kingdom, the Union of 
Soviet Socialist Republics, and France, exercises supreme authority in 
Germany, on instructions from their respective governments, with respect 
to all matters affecting Germany as a whole.® It is the responsibility of 
each Commander-in-Chief to insure that the decisions of the Control Coun- 
cil are implemented in his zone of occupation, where he exercises supreme 
authority as Military Governor of that zone. All decisions must be 
unanimous.‘ 

The Control Council meets three times a month with the chairman of the 
meeting rotating each month among the four Powers. Usually these ses- 
sions, which are brief and formal, are devoted chiefly to the signing of leg- 
islation which has previously been thoroughly discussed and approved by 
quadripartite bodies at lower levels. Sometimes, however, the Council 
becomes involved in discussions and problems which are so far-reaching 
and involve such important matters of policy that consultation with their 
home governments is required before a decision can be reached.° 

Directly below the Control Council in authority is the Codrdinating 
Committee which is composed of the Deputy Military Governors of the 
four zones of occupation, acting as representatives of each of the Command- 
ers-in-Chief.2 The Control Council refers a majority of its problems to this 
Committee for recommendation of action and for implementation of its 
decisions. The Codrdinating Committee, which usually meets about six 
times each month, has a large staff of secretaries, advisors, and interpreters 
who assist it in its task of giving preliminary approval to legislation before 


French Republic on Control Machinery in Germany, June 5, 1945, Official Gazette of the 
Control Council for Germany, Supplement No. 1, p. 10; The Axis in Defeat, Department 
of State Publication 2423, p. 68. 

The basie policy document governing the machinery of the Allied Control Authority 
is the agreement set forth by the European Advisory Commission, 14 November 1944, 
as amended 1 May 1945, Documents on American Foreign Relations, Vol. VI, p. 14. 
The signatories to this agreement on control machinery were the United States of 
America, the United Kingdom, the Union of Soviet Socialist Republics, and France. 
This basic policy was restated and reaffirmed by the same four signatory powers in the 
Statement on Control Machinery in Germany, 5 June 1945, as cited. Reference is also 
made to the Allied Control Authority in the Crimea Conference Communique, February 
3-11, 1945, Official Gazette of the Control Council for Germany, Supplement No. 1, p. 4, 
section 2, and the Potsdam Agreement (Report on the Tripartite Conference of Berlin), 
2 August 1945, Article III, Official Gazette of the Control Council for Germany, Supple- 
No. 1, p. 14. 

3 Statement on Control Machinery, Potsdam Agreement. See also Control Council 
Proclamation No. 1, Section II, Official Gazette of the Control Council for Germany, No. 
4: 

* Statement cited above, note 2. 

5 Military Government Weekly Information Bulletin, No. 78, 3 February 1947, p. 4. 

8 Above, note 4; Control Council Directive No. 2, Military Government Regulations 
23-161.2. Military Government Regulations will hereinafter be cited ‘‘MGR’’. 
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it is passed on to the Control Council for final action. This Committee is 
vested with considerable authority and often makes the final decision on 
policies, even signing a great many legislative enactments for the Control 
Council.’ 

Serving both the Control Council and the Coédrdinating Committee is the 
Allied Secretariat, which is composed of the four national secretaries, each 
of whom heads one national element.* The Secretariat, which meets daily 
and without as much formality as the policy-making groups, is responsible 
for the preparation of the agenda and the minutes of both the Control 
Council and the Codrdinating Committee, as well as the translation of 
papers into French, English, Russian, and German, when required, and 
the issuance of the decisions of both the Control Council and the Codrdi- 
nating Committee. The Secretariat is also responsible for official contacts 
with foreign missions which are accredited to the Control Council, and 
acts as the channel of communication of the Control Couneil and Coérdi- 
nating Committee in all matters presented by the Control Staff and other 
agencies. 

A considerable portion of the work of the Allied Secretariat is devoted 
to insuring that all official records are in proper order and that all papers 
are thoroughly discussed and properly coordinated before they are pre- 
sented to the Control Council or the Codrdinating Committee. Unlike the 
United Nations Secretariat, there is no single secretary-general and the 
four national staffs are not integrated. The chairmanship rotates, but 
the chairman does not supervise any but his own national staff, the inte- 
grated translators’ pools, the official archives, and the Liaison and Protocol 
Section, which is the official contact between the Allied Control Authority 
and the 15 nations which have sent military missions to Berlin, accredited 
to the Control Council. Decisions of the Secretariat are required to be 
unanimous.’ 

Serving under the Codrdinating Committee as functional specialists are 
ten quadripartite directorates, referred to collectively as the Control Staff 
Directorates. They are: the Combined Services Directorate (Military, 
Air, and Naval); Transport; Political; Economic; Finance; Reparation; 
Deliveries and Restitutions; Internal Affairs and Communications; Legal ; 
Prisoners of War and Displaced Persons; and Manpower.?° 

Each of these Directorates is composed of the chief of the corresponding 
functional division at his national headquarters in Berlin. Thus the Legal 
Directorate consists of the Directors of the Legal Divisions for each of 
the four zones. They are usually staffed with experts in various fields 
who are expected to have a thorough knowledge of the German fields in 


7 Above, notes 4 and 5. Control Council Directive No. 13, MGR 23-161.3. 

8 Control Council Directive No. 3, MGR 23-161.3 See also above, note 5, p. 7. 

9 Above, note 8. Control Council Directive No. 17, MGR 23-161.17. 

10 Above, note 4; Control Council Directives No. 5 and 34. MGR 23-161.5, 161.34. 
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which they work. Thus the members of the Economies Directorate, con- 
sisting of the Directors of the Economies Division for each of the four zones 
and their staffs, are expected to have a working knowledge of the problems 
involved in promulgating and implementing policy and action with respect 
to the German economic situation." 

Serving these Directorates are over a hundred other quadripartite bodies, 
consisting of Committees, Sub-Committees and Working Parties, which 
are the agencies performing the basic groundwork. For example, the 
Legal Directorate has a Patent Committee, a Committee on the Reopening 
of German Courts, Working Parties on the German Criminal Code, the 
Repeal of Nazi Laws, and Working Parties covering numerous other phases 
of operation. The Economics Directorate has a Food and Agriculture 
Committee, a Trade and Commerce Committee, an Industry Committee, 
ete. 

Ultimately the men who know the facts and figures, and who are there- 
fore in a position to offer intelligent recommendations and advice to the 
higher levels, constitute the staffs of these Working Parties and Commit- 
tees. Each Working Party and Committee is composed of representatives 
of each of the four oceuping Powers. Unanimity is required for all de- 
cisions but compromise is usually effected without great difficulty. 

Operating through the Working Parties and the Committees and Sub- 
Committees, the Directorates carry on preliminary discussions and thrash 
out the various differences which arise. Functioning in a manner similar 
to the Congressional Committees in the United States, they ultimately 
prepare reports recommending action to the Codrdinating Committee which 
in turn generally sends the recommendations to the Control Council for 
final approval. When these recommendations are approved and enacted 
into legislation the Directorates are then charged with the implementation 
of the legislation. 

Although the Directorates meet only once a week, they work for long 
periods of time and the Committees, Sub-Committees, and Working Parties 
are often in daily session. The chairmanship of the Directorates as well 
as the subordinate agencies rotates each month. 

In order to relieve the functional personnel of the burden of ‘‘house- 
keeping’’ work, the Control Council established the Administrative Bureau, 
composed of a representative of each of the occupying Powers. Its fune- 
tion is to provide the Allied Control Authority with the necessary security 
guards and with the proper offices, messing facilities, and such other 
services as the Codrdinating Committee may prescribe.” 

Two other agencies have been established by the Control Council, namely 
the Inter-Zonal Facilities Section ?* and the German External Property 

11 Above, note 5, pp. 4-5. 

12 Control Council Directive No. 4, MGR 23-161.4. 

18 Control Council Directive No. 36, MGR 23-141.36, 


654 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Commission.‘ The former, which is under the Administrative Bureau, 
handles all requests for permits to travel into and out of the various zones 
of occupation. The latter is charged with the vesting and marshalling of 
yerman external assets located within the boundaries of nations other than 
the four occupying Powers. 

The Inter-Allied administration of the Greater Berlin Area is the re- 
sponsibility of the Ailied Kommandatura, Berlin, which is immediately 
subordinate to the Allied Control Authority in the chain of command. 
The Kommandatura governs the city on a quadripartite basis, through the 
German municipal government which has been established. Within the 
Allied Kommadatura are the Quadripartite Committees which are organ- 
ized by functions corresponding approximately to the departments of the 
municipal legislature, the Deputy Commandants, and the Commandants. 
The Committee members serve as technical advisors to the Commandants 
and perform the ground work for actions to be decided at higher levels. 
Recommendations of the Quadripartite Committees are sent to the Deputy 
Commandants for approval. <All decisions must be unanimous. If the 
Deputies fail to agree the recommendations are forwarded to the Com- 
mandants. Upon unanimous approval, either by the Deputies or the 
Commandants, Allied Kommandatura decisions are sent to the Oberbiiger- 
meister (Lord Mayor) of Berlin for implementation. All questions on 
which the Commandants cannot agree, as well as all matters having appli- 
cation beyond the City of Berlin, must be sent to the Allied Control Au- 
thority for action or decision. The chairmanship at each level of the Kom- 
mandatura rotates monthly.*® 

The Control Council and the Codrdinating Committee are provided with 
the following means of legislative action: 7° 


1. Laws: to be enacted on matters of general application, unless they 
provide otherwise. 

2. Proclamations: to be issued in eases of special importance to the occu- 
pying Powers or to the German People or both. 

3. Orders: to be issued in other cases when the Control Council has re- 
quirements to impose on Germany and laws are not used. 

4. Directives: to be issued to communicate policy or administrative de- 
cisions of the Control Council. 


14 Control Council Directive No. 21, MGR 23-161.21. 

15 Above, note 4. See also MGR 1-415. 

16 Control Council Directive 10, MGR 23-161.10; Official Gazette of the Control Coun- 
cil, No. 3, p. 38. Control Council Direetive No. 10 has recently been revised and super- 
seded by Control Council Directive No, 51, 29 April 1947. No basie changes are made. 
However, under the terms of this Directive, legislative action by the Control Council is 
limited to Proclamations, Laws and Orders. The Control Couneil may still issue Diree- 
tives and ‘‘ Approved Papers’’ to implement Laws, Orders and Proclamations and to 
express policy or administrative decisions. However, they are not to be considered 
legislative acts and are therefore not binding on the population of Germany as a whole, 
but rather affect only those to whom they apply:—German governmental bodies, per- 


sons, or agencies. 
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5. Instructions: to be issued when the Control Council wishes to impose 
requirements directly upon a particular authority. 


Laws and proclamations must be signed by the Control Council. Orders, 
directives and instructions may be signed by members of the Control Coun- 
cil or by the Coérdinating Committee acting on their behalf.‘* Immediately 
after they are signed copies of all types of legislation are dispatched to the 
appropriate authorities in each zone of occupation and in Berlin by each 
national element of the Allied Secretariat for implementation. 

As already indicated, laws of the Control Council have mandatory ap- 
plication throughout Germany and are legally applicable directly to the 
German people. As such they are enforceable by both German and Mili- 
tary Government courts. More frequently, however, the Allied Control 
Authority acts through directives which are addressed to the four Zone 
Commanders and to the Allied Kommandatura, Berlin. Each Zone Com- 
mander must then issue the necessary instructions within his zone to see 
that these orders are carried out and he is responsible to the Control 
Couneil for their enforcement.** 

If this legislative machinery seems cumbersome and slow it should be 
remembered that such defects are probably inherent in the operations of a 
legislative body composed of the representatives of four nations, speaking 
three different languages, and covering the entire field of government of a 
fifth nation, speaking a fourth language. 

The operation of Allied Military Government in Germany has proved to 
be an unusual school of international law and relations, requiring not only 
a continuous effort to reconcile divergent political programs and _ philoso- 
phies, but also calling for practical codperation in a common administrative 
enterprise. That this enterprise has been relatively successful in its 
operations, despite its apparently cumbersome machinery, is indicated by 
the fact that between the time of its inception in July, 1945, and March, 
1947, the Allied Control Authority has enacted 3 proclamations, 53 laws, 
4 orders, 48 directives, and over 100 instructions, covering every conceiv- 
able phase of German life. 

It is submitted that Allied Military Government in Germany has been 
and still is the greatest test of the ability of the major nations in the world 
to find not only a modus vivendi, but to work together as an active team on 
the reorganization and rehabilitation of another nation which has been 
shattered physically, politically, economically, culturally, and spiritually. 

Ext E. NoBLEMAN * 


17 Above, note 16. See also Control Council Directive No. 13, MGR 23-161.13. 

18 Above, note 5, p. 31. 

* Attorney, Department of Justice. Mr. Nobleman was formerly Chief of the Ger- 
man Courts Branch of the Legal Division of the Office of Military Government for 
Bavaria and later became Chief of the Military Government Courts Branch of that 
office. He assisted in the reorganization and supervision of the German Judicial 
System in Bavaria. The views expressed are not to be regarded as necessarily reflecting 
the views of the Department of Justice. 
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DECISION ON POLAR SOVEREIGNTY BY STUDENT MOOT COURT 


In view of the editorial comment on ‘‘Sovereignty in Antarctica’ by 
Philip C. Jessup in the January issue of this JouRNAL,' and discussion on 
the teaching of international law at the Annual Meeting of the Society in 
Washington on April 25, 1947, the post-war revival of the annual moot 
court meeting between international law students of Colgate and Syracuse 
Universities may be of some current interest to members of the Society, 
particularly to teachers of international law. 

For the question before the moot court, held at the Maxwell School of 
Citizenship on the Syracuse campus on April 19, 1947, was the following: 
‘*Ts the sector theory the proper basis under international law for the as- 
sertion of national sovereignty in polar areas?’’ Selection of the question 
had been the responsibility of the 17 members of the Syracuse international 
law class taught by Dr. Earl Ketcham, for many years a member of the 
Society. 

The moot court, representing The International Court of Justice, was 
composed of 13 students of international law in the course given at Colgate 
University by the undersigned. The case was argued by the Syracuse 
students, who played the role of attorneys for both the British Common- 
wealth of Nations and the United States. Briefs had been made available 
to the court some two weeks prior to the court session. 

In its opinion, after outlining the sources of international law which must 
be considered binding upon an international court, and defining the sector 
theory, the moot court summarized the affirmative arguments of the stud- 
ent attorneys for the British Commonwealth and the negative arguments 
of the attorneys for the United States as follows: 


In support of their stand, the attorneys of the British Common- 
wealth invoked the argument of convenience, holding that a division 
of polar terra nullius under this plan would offer the simplest solution 
to the problem, would obviate future disagreement over partition of 
lands rich in mineral resources, and that contiguity with the sovereign 
land mass of the claiming state would render the sector area more easily 
defensible. It was pointed out that the rigors of the climate made 
effective occupation in the accepted sense extremely difficult if not im- 
possible and that no nation had yet succeeded in establishing such 
occupation in the polar regions. The claims to polar sectors by Britain, 
France, Russia, and New Zealand are cited, and it is noted that Russia’s 
claims are substantiated by treaty. The United States, it is held, 
has implied acceptance of the sector theory and has in its early history 
claimed territories under the argument of geographical predestination. 
The strength of the claim to territories under the principle of con- 
tiguity is stressed, and that doctrine is held to be growing in im- 
portance. Admitting that because of the peculiar nature of the case 
there are no clear cut precedents to support its stand, the British 


1 Philip C. Jessup, ‘‘Sovereignty in Antarctica,’’ this JouRNAL, Vol. 41 (1947), pp. 
117-119. 
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Commonwealth points out that international law is ever changing and 
adapting itself to fit new situations and requests the court to return a 
decision based on reason. 

The attorneys of the United States hold that ‘‘the sector theory as 
applied to the polar regions is an arbitrary effort to divide up a large 
part of the world’s area amongst several countries.’’ Denying that 
it is a valid basis under international law for partitioning polar areas, 
they maintain that the contiguity doctrine upon which much of the 
British case rests does not constitute a source of legal rights and has no 
foundation in international law. The United States cites precedents 
to demonstrate that the high seas, subject to claim under the sector 
theory as interpreted by the British Commonwealth, can in no wise 
be considered sovereign property of any state. It is likewise main- 
tained that undiscovered lands are not subject to sovereignty and that 
polar ice, if construed as being subject to sovereignty, must undergo 
similar discovery and occupation. Pointing out that the sector theory 
as superimposed on Antarctic areas is sometimes based on discovery, 
it is held by the United States that discovery alone is not considered 
sufficient grounds under international law for the acquisition of 
sovereignty. Occupation and effective control are necessary, and these 
are lacking in Antarctic territories claimed under the sector theory. 


Inasmuch as the student attorneys for the British Commonwealth of 
Nations had based their claims to legal justification of the sector theory on 
such principles as convenience, contiguity, discovery, and the hinterland 
theory, the moot court proceeded to investigate the validity of each of these 
doctrines in turn. It found none of them valid under international law, 
substantiating its point of view by reference to Gustav Smedal, C. C. Hyde, 
J. B. Moore, J. B. Scott, D. H. Miller, T. W. Balch, M. O. Hudson, Edwin 
Borchard, and W. E. Hall.° 

The moot court then stated the methods of acquiring sovereignty over 
territory in temperate regions which it found to be generally accepted under 
international law at the present time, discussing in particular effective 
occupation as the method which had a direct bearing on the ease before it 
and citing in its discussion such authorities as Hyde, Hall, E. D. Dickinson, 
and G. H. Hackworth.* 

Having studied the legal basis of the sector theory as proposed by the 


Gustav Smedal, Acquisition of Sovereignty over Polar Areas, 1931, pp. 60-62; 
C. C. Hyde, International Law, 1921, Vol. I, pp. 162-177; J. B. Moore, International 
Law Digest, 1906, Vol. I, pp. 265-266; J. B. Scott, ‘‘Aretic Exploration and Interna- 
tional Law,’’ this JourNAL, Vol. 3 (1909), pp. 928-941; D. H. Miller, ‘‘ Political Rights 
in the Arctic,’’? Foreign Affairs, Vol. 4 (1925-6), pp. 47-60; T. W. Balch, ‘‘The Aretie 
and Antarctic Regions and the Law of Nations,’’ this JouRNAL, Vol. 4 (1910), pp. 265- 
275; M. O. Hudson, Cases on International Law, 1929, pp. 378-387; Edwin Borchard, 
Fiore’s International Law Codified, 1918, pp. 424-425; W. E. Hall, Treatise on In- 
ternational Law, 1924, pp. 125-127. 

’ Hyde, work previously cited; Hall, work previously cited. E. D. Dickinson, Law 
of Nations, 1929, p. 304; G. H. Hackworth, Digest of International Law, 1940, Vol. 1, 
pp. 449-465. 
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student attorneys for the British Commonwealth of Nations, and having 
set forth the methods of asserting sovereignty which the court had found 
to be almost universally accepted in temperate regions, the moot court next 
turned to a consideration of the request that a new concept of law based 
on reason was needed for polar areas. 

Briefly the court denied the contention advanced by the attorneys for 
the British Commonwealth that allowing the polar territories to remain 
terra nullius until properly occupied would foster international rivalries 
which might lead to war. The court held that ‘‘mere assignment of sectors 
is insufficient to restrain an aggressive power from establishing itself where 
its interests dictate. Only effective occupation and defense of an area can 
secure it against foreign encroachment.’’ 

Referring to the claims of the student attorneys for the British Common- 
wealth that ‘‘other nations have either directly or indirectly agreed to the 
sector theory,’’ the moot court pointed out that ‘‘these agreements have 
been based on bilateral treaties or unilateral statements . .. and are, 
therefore, not binding under international law on third parties.”’ 

The court, then, disagreed with the statement of the student attorneys 
for the British Commonwealth that ‘‘no country has maintained a condition 
of ‘effective occupation’ in polar regions so as to be qualified to claim 
territory there on that basis.’’ The court felt that settlements on Green- 
land and Spitzbergen, not to mention British and Canadian occupation of 
Stonington Island in the Antarctic and Ellsmere Island in the Arctie, met 
rather successfully occupation requirements for polar regions. 

In coneluding its opinion, the moot court reasoned as follows: 


In the light of technological advancements which the world has 
made, and will make in the future, the court sees no reason why it 
will be impossible to satisfy minimal requirements for effective occu- 
pation in polar areas. There is no reason for premature action to 
divide these areas before the respective countries are in an adequate 
position scientifically to use them properly and to occupy them ef- 
fectively. 

The court, therefore, feels under no compulsion to discard the body 
of law which is its heritage from the past to attempt by reason to rule 
favorably with regard to the sector theory. On the contrary, the 
court finds that the course of technological development has been so 
timed that the generally accepted international law bearing on ac- 
quisition of sovereignty is as valid today with regard to polar areas 
as it was originally as developed in and applied to more temperate 
regions. 

The court is unanimous in its decision against the validity of the 
sector theory under international law for the assertion of national 
sovereignty in the polar areas. 


Whether one agrees with the opinion of the moot court or not, the value 
of such a case as a stimulus to the study of international law by members 
of university classes is obvious. Both Colgate and Syracuse students spent 


| 
| 
| 


CURRENT NOTES 659 


considerable time, in addition to regular class assignments, in preparation 
for the court session. In the process they learned something about re- 
search procedure and established some degree of familiarity with a number 
of the more important publications in the field of international law found 
in the Colgate and Syracuse University libraries. 

Ropert E. ELDER 
Colgate University 


THE INTERNATIONAL LAW QUARTERLY 


At long last—for more than forty yvears—the proud boast of the Ameri- 
ean Journal of International Law that it was the only periodical exclusively 
devoted to this subject published in the English language has come to an 
end; for there lies upon our desk the first number of the International 
Law Quarterly, more particularly identified as ‘‘The British Journal of 
Public and Private International Law.’’ We are more than glad to wel- 
come our British professional cousin, not as a competitor, but as a col- 
laborator in a field of work which requires all possible collaboration. The 
new quarterly is issued under brilliant auspices. Dr. C. John Colombos 
and Professor G. C. Cheshire are honorary joint editors. The editorial com- 
mittee is composed of Sir Cecil Hurst, Mr. W. E. Beckett, Professor J. L. 
Brierly, Sir Harold Dunean, Lord du Pareq, Professor A. L. Goodhart, 
Professor George W. Keeton, Professor H. Lauterpacht, Mr. T. G. Lund, 
Sir Arnold D. MeNair, and Professor H. McKinnon Wood. The managing 
editor is Mr. E. H. Wall. The first number contains a foreword by Sir 
Cecil Hurst and articles by Sir Arnold MeNair, Professor Cheshire, and 
Dr. Colombos. These are followed by a number of editorial notes, re- 
views of international law cases, book reviews, and texts of selected docu- 
ments. Mr. Howard 8. LeRoy, Treasurer of the American Society of In- 
ternational Law, will act as correspondent in the United States, and 
contributions from this country will be weleomed by the new quarterly. 

In his foreword Sir Cecil Hurst states that the new publication is an act 
of faith, primarily, he adds, of faith in international law. The times do 
verily require faith in international law. We have never entirely lost it 
despite the tragedies and catastrophes of two world wars which we have 
been fortunate enough to live through; but we have been hard put at 
times for explanations to justify our existence. The appearance now of 
another collaborator justifies our faith and gives us courage to renew our 
efforts toward the noble goal in company with all who would go our way. 

The first article in the American Journal of International Law started 
with this sentence from the pen of Elihu Root: ‘‘The increase of popular 
control over national conduct, which marks the political development of 
our time, makes it constantly more important that the great body of the 
people in each country should have a just conception of their international 
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rights and duties.’’ Strange ideologies at variance with those concepts 
are abroad in the world, and there is greater need today than ever before 
for the propagation and development of a just conception of international 
rights and duties. The editors of the American Journal of International 
Law are happy to join hands with the editors of the International Law 
Quarterly in promoting this common objective. 

TEORGE A. FINCH 


Editor-in-Chief 


COLUMBIA JOURNAL OF INTERNATIONAL AFFAIRS 


Under the auspices of the School of International Affairs of Columbia 
University a new publication, called Columbia Journal of International 
Affairs was to begin publication in May of 1947 under the direction of 
Professor Schuyler C. Wallace but edited and published by the students of 
the School; Professor Grayson L. Kirk is Advisor to the Editorial Board. 
No regular dates of publication have been indicated but each issue of the 
Journal is ‘‘to deal with one aspect of International Affairs through in- 
terpretive articles, factual summaries, reviews, and selected bibliographies. ’’ 
The first issue was to deal with ‘‘Higher Education in International 
Affairs.’’ 


EXCHANGE OF GREETINGS WITH TURKISH INSTITUTE OF INTERNATIONAL LAW 


On the occasion of the recent visit of Professor Herbert W. Briggs to 
Turkey President Charles Cheney Hyde took advantage of the opportunity 
to communicate with the President of the Turkish Institute of International 
Law as follows: 


607 Kent Hall, Columbia University 
New York 27, New York 
March 18, 1947 


Through the good offices of my distinguished friend, Professor 
Herbert W. Briggs of Cornell University, I would extend, on behalf 
of the American Society of International Law, most cordial greetings 
to the Turkish Institute of International Law, and to its eminent found- 
er Dr. Cemil Bilsel. We have not forgotten the words of His Ex- 
eellency Dr. Numan Menemenciglu, Turkish Minister for Foreign 
Affairs, when he said, in 1943, that his own country was one ‘‘ where 
International Law does not take to shelter but where it reigns su- 
preme.’’ That International Law may continue there so to reign is 
the ardent hope of the American Society of International Law. The 
American Society rejoices in the efforts of the Turkish Society to up- 
hold the cause of that law. Never heretofore in its history has the 
United States felt so deep an interest as it does today in the success of 
the Turkish State in enjoying the full measure of its rights and 
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privileges under International Law. May the Turkish Institute of 
International Law play its part in the achievement of that success. 
Charles Cheney Hyde, President, 

American Society of International Law. 


President Hyde recently received the following reply to his communica- 
tion and it is believed that members of the Society and readers of the 
JOURNAL will be interested in this communication. 


University of Istanbul 
Turkish Institute of International Law 
April 15, 1947 
Dear Mr. President : 

The Turkish Institute of International Law of the University of 
Istanbul has appreciated very much the good wishes of your Society, 
transmitted to it through the courtesy of Professor Briggs on the 
oceasion of the lectures which he gave under its auspices, and which 
enjoyed the most complete success among Turkish jurists. 

The Institute considers it a duty to thank your Society for the 
particularly friendly thoughts expressed with respect to its eminent 
founder, Professor Cemil Bilsel. 

Our Institute endeavours, within its sphere of operations, to make 
known the principles of the law of nations which are the protection 
of a peace-loving humanity. 

To this end it is inspired by the remarkable work of the American 
Society of International Law, whose American Journal of Interna- 
tional Law constitutes a most valuable document for research in our 
science. 

We should like to hope that for the future ever closer relations will 
be established between our two institutions. 


(Signed) 


Muammer R. Sevig, President, 
Turkish Institute of International Law. 


WILLKIE MEMORIAL AWARD IN INTERNATIONAL RELATIONS 

An award for the best publication (book, article, monograph) of the year 
in international relations * will be made by the Willkie Memorial Building 
through a Committee on Awards of the American Political Science Asso- 
ciation, headed by Robert D. Leigh of the Social Science Research Council, 
or, more specifically, through a panel of that Committee headed by Dean 
Payson 8S. Wild, Jr., Graduate School of Arts and Sciences, Harvard Uni- 
versity. Other members of the panel are Professor William T. R. Fox of 
Yale University, Professor George Taylor of the University of Washington, 
Dr. G. Bernard Noble of the Department of State, and Dr. Ralph J. Bunche 


* Other awards are to be made in the fields of government and democracy and gov- 
ernment and human welfare; further information may be obtained from the SSRC, 
70 East 45th St., New York 17. 
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of the United Nations Secretariat. The award is offered for the best pub- 
lication of any citizen or resident of the United States, or publisher, sub- 
mitted by the author or publisher or by any member of the American Po- 
litical Science Association. For the 1947 award works published during 
the period February 1946-September 30, 1947, are eligible, and six copies 
of the work must be in the hands of the Committee by October 1. The 
bases of the award are to be quality of research, intellectual penetration, 
and judgment, stated with reasonable clarity and conciseness. The award 
is to be a scroll of honor to be presented at the Annual Meeting of the 
American Political Science Association. 
Pm 


WILLIAM WILLIAMS 


William Williams, well known lawyer, and one who had rendered con- 
spicuous public service, died on February 8, 1947. He was for many years 
a member of this Society, and in his will he generously recognized its ac- 
tivities by the bequest to it of one thousand dollars. By an appropriate 
resolution of April 24, 1947, the Executive Council of the Society ex- 
pressed their appreciation of this bequest and provided for an obituary 
notice for publication in its JOURNAL. 

I had the privilege of knowing Mr. Williams for a great many years. 
I first met him when, as a young lawyer, he was appointed in 1892 by 
President Harrison as junior counsel in the famous Bering Sea Arbitra- 
tion. In the war with Spain he was a fellow-member of Troop A of the 
United States Volunteers, and was later commissioned as a Major. In the 
First World War he was a Lieutenant Colonel of Ordnance. 

Born on June 2, 1862, in New London, Connecticut, Mr. Williams was a 
descendant of the William Williams who signed the Declaration of Inde- 
pendence. He received his A.B. degree from Yale in 1884, and four years 
later graduated from the Harvard Law School. For twelve years he was 
associated with the well known law firm of Simpson, Thacher, and Barnum 
in New York City, and since 1900, except for the years in which he held 
official positions, he was engaged in independent practice of the law and 
attended his office regularly almost to the day of his death. 

In 1902 President Theodore Roosevelt appointed Mr. Williams Com- 
missioner of Immigration at Ellis Island, in which capacity he served until 
1905; and in 1909 President Taft appointed him to the same office, where 
he remained until 1913. His administration upon both occasions was 
highly commended. In 1914 Mayor John Purroy Mitchel chose him for 
Commissioner of Water Supply, Gas, and Electricity, and he served his 
City in this post until 1917. 

He was active in church and charity matters, and was a member of vari- 
ous New York clubs. As a lawyer he was clear-headed and forceful; as 
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a public servant most industrious and of high administrative capacity. He 
was a wise adviser, esteemed by all who knew him. 

Mr. Williams rendered very real service when, as a young man in 1892, 
in charge of the preparation of the case in the Bering Sea Arbitration, by 
reason of a slight knowledge of Russian, he discovered that the translator 
who worked for the State Department had interpolated words in a Russian 
decree materially affecting the American claim of special rights in the 
Bering Sea. The translator’s reproduction had already been sent to Eng- 
land, and, had it not been for Mr. Williams’ timely intervention and im- 
mediate communication with the Foreign Office calling attention to the 
serious mistake, if not conscious fraud, of the translator, there might have 
been a most unfortunate international scandal. Mr. Williams and Mr. 
Robert Lansing were responsible for the writing of the American case, 
which was admirably done. 

In 1943 he was persuaded to write for our JOURNAL his reminiscences of 
the Bering Sea Arbitration. The importance of this arbitration and the 
strength of the American case had, as it seemed to me, never been properly 
understood. His excellent account was published in the JOURNAL in the 
issue of October 1943, and was the clearest and best epitome that we have 
had of that great international case. I believe that Mr. Williams was the 
last survivor of the numerous lawyers who had been connected with the 
arbitration, and it was therefore very fortunate that he was able to pre- 
pare this article. 

He was ever interested in international law as well as in all questions of 
publie law and foreign relations, and he was a most devoted member of 
this Society. 

I am glad that his memory is to be preserved in our publications where 
he so well deserves a place as a citizen, a lawyer, and a publicist of high 
ability. 

F'REDERIC R. COUDERT 
Honorary Vice President 
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For THE PERIOD FEBRUARY 16, 1947—April 30, 1947 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: C. I. E. D., Chronology of International Events and Documents, 
Royal Institute of International Affairs; C. 8. Monitor, Christian Science Monitor; 
Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional 
Record; D. S. B., Department of State Bulletin; £. S. C. O. R., United Nations Keo- 
nomic and Social Council Official Records; G. B. M. S., Great Britain Miscellaneous 
Series; G. B. T. S., Great Britain Treaty Series; N. Y. T., New York Times; P. A. U., 
Pan American Union Bulletin; S. C. O. &., United Nations Security Council Official 
Records; T. J. A. S., U. S. Treaties and other International Acts Series; U. N. W. B., 
United Nations Weekly Bulletin. 


November, 1943 
28-December 1 TEHRAN CONFERENCE. Text of declarations, as released Mar. 24, 1947 


by U. S. Department of State: N. Y. 7., Mar. 25, 1947, p. 15; World Report 
(Washington) Apr. 8, 1947, p. 31. Text also in: G. B. M. 8S. No. 8 (1947), 
Cmd. 7092. 


February, 1945 

4-11 CRIMEA CONFERENCE. Text of agreements, as released Mar. 24, 1947 by the 
U. S. Department of State: N. Y. T., Mar. 25, 1947, p. 14; World Report 
(Washington) Apr. 8, 1947, pp. 32-34. Text also in: G. B. M. S. No.7 (1947), 
Cmd. 7088. 


July, 1945 

17-August 2 BERLIN CONFERENCE. Text of full Potsdam agreement as made public 
Mar. 24, 1947 by by the U. S. Department of State: N. Y. T., Mar. 25, 1947, 
p. 14; World Report (Washington) Apr. 8, 1947, pp. 35-40. Text also in: 
G. B. M. S. No. 6 (1947), Cmd. 7087. 


September, 1946 

14—March 28, 1947 AustTRIA. During this period the Government put into effect three 
laws dealing with the restitution of property which, in connection with the 
National Socialist assumption of power, was taken away from its owners after 
Mar. 13, 1938 for so-called racial, national or other reasons, either arbitrarily 
or on the basis of laws. Brief summary of the laws: D. S. B., Apr. 13, 1947, 
pp. 669-670. 


January, 194? 

18—March 22 GREECE—UNITED STATES. American Economic Mission was in Greece 
during this period and visited many sections of the country. Summary of the 
Mission’s Report and Recommendations, released April 30: D. S. B., May 4, 
1947, Suppl., pp. 898-909; Near Eastern Ser. No. 7. 


February, 1947 

8 INDUSTRIAL PROPERTY. Delegates from 25 countries, members of the Inter- 
national Union for the Protection of Industrial Property, signed at Neuchatel, 
Switzerland, a convention with final protocol and additional final protocol 
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for the preservation or restoration of industrial property rights affected by 
the 2d World War. Text: G. B. M. 8S. No. 10 (1947), Cmd. 7111. 


8/15 Eaypt—GrEAT Britain. Text of correspondence exchanged at Cairo, concern- 


ing the prolongation to July 15, 1947 of existing arrangement regarding 
Egyptian foreign exchange requirements: Egypt No. 1 (1947), Cmd. 7100. 


10/22 GreAT BriTAIN—IRAQ. Exchanged notes at Bagdad concerning the prolongation 
of existing arrangements regarding Iraqi foreign exchange requirements. Text: 
Iraq No. 1 (1947), Cmd. 7110. 


14 GREAT BRITAIN—LUXEMBOURG. Exchanged notes at London regarding reciprocal 
abolition of visas. Text: G. B. T. S. No. 7 (1947), Cmd. 7059. 


17 FrRANCE—INDIA. Announcement of decision to exchange diplomatic missions at 
the Embassy level. India Information Services [| Press Release] (Washington) 
no. 3327; N. Y. T., Feb. 18, 1947, p. 13. 


17 NORWAY—SWEDEN. Issued White Papers stating that Sweden’s refusal in the 
spring of 1940 to permit the transit of German arms to Nazi forces in Norway 
was backed up by Russia, which at that time had a nonaggression pact with 
Germany. C. S. Monitor, Feb. 18, 1947, p. 4. 


17-18 INTERNATIONAL BAR ASSOCIATION. Held first meeting in New York. Elected 
yeorge M. Morris, Speaker of the House of Deputies and Amos J. Peaslee as 
Secretary-General. N. Y. T., Feb. 18, 1947, p. 19. Recommended to the Ex- 
ecutive Committee that groups be set up to work with proper United Nations 
agencies on the legal aspect of international cooperation. Members of the 
Committee: N. Y. 7., Feb. 19, 1947, p. 16. Summary of minutes: Int. Bar. 


Assoc. Bulletin, no. 2. 


17-April 2. TrusTEEsHIP. U.S. draft trusteeship agreement for the former Japanese- 
mandated islands was handed Feb. 17 to Secretary General Lie. D. S. B., 
Mar. 2, 1947, p. 386. Text: U. N. Doc. 8/281. Secretary Marshall announced 
Feb. 25 receipt of Soviet note approving U. S. trusteeship of Pacific islands. 
N.Y. T., Feb. 26, 1947, pp. 1, 3; London Times, Feb. 26, 1947, p. 4. Text of 
agreement as approved by the Security Council Apr. 2: D. S. B., May 4, 1947, 
pp. 791-792, 794. 

18 ATOMIC ENERGY. Mr. Gromyko in the Security Council submitted 12 amend- 
ments to the Atomic Energy Commission’s first report. Text, together with 
sections of Commission report to which the amendments apply: U. N. W. B., 
Mar. 4, 1947, pp. 191-195. 


18-April 30 Unirep Nations. Security Council. The British ease against Albania 
was presented Feb. 18 by Sir Alexander Cadogan. N. Y. T., Feb. 19, 1947, 
p- 16; London Times, Feb. 19, 1947, p. 3. Albanian representative stated his 
country was not responsible for mines laid in Corfu Channel as Great Britain 
had charged, and aceused Great Britain of violating its territorial waters. 
N. Y. T., Feb. 20, 1947, p. 12; London Times, Feb. 20, 1947, p. 4. Mr. 
Gromyko voiced Russian approval Feb. 26 of U. 8. proposal of trusteeship over 
former Japanese-mandated islands, and suggested amendments. Council ad- 
journed action until Mar. 7. N. Y. T., Feb. 27, 1947, pp. 1, 3. Australian, 
Polish and Colombian members were named Feb. 27 a committee to study the 
Albanian-British dispute. N. Y. T., Feb. 28, 1947, p. 10. Text of Committee’s 
report: U. N. Doc. 8/300. Summary: U. N. W. B., Mar. 25, 1947, pp. 279- 
282. The question of international control of atomic energy was referred 
Mar. 10 to the Atomic Energy Commission. N. Y. T., Mar. 11, 1947, pp. 1, 10. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


For the 10th time Russia used the veto in defeating British charges against 
Albania. 6 countries voted to uphold, Syria abstained, Poland voted with 
Russia, and Great Britain could not vote, being an interested party. WN. Y. T., 
Mar. 26, 1947, pp. 1, 6; London Times, Mar. 26, 1947, p. 4; U. N. W. B., Apr. 
8, 1947, pp. 366-368. On Mar. 28 the U. S. representative explained U. S. 
position in the matter of projected aid to Greece and Turkey. WN. Y. T., Mar. 
29, 1947, pp. 1, 2. Text: p. 2; D. S. B., May 4, 1947, suppl., pp. 857-861. 
Dept. of State Near Eastern Ser. No. 7. Approved an agreement Apr. 2 giving 
to the U. S. sole trusteeship over the former Japanese-mandated islands. N. 
Y. T., Apr. 3, 1947, p. 1; U. N. W. B., Apr. 15, 1947, p. 389. Text of agree- 
ment: D. S. B., May 4, 1947, pp. 791-792, 794. On Apr. 7 Mr. Gromyko ac- 
cused U. S. of undermining prestige of the United Nations by giving direct 
aid to Greece and Turkey, and rejected proposals for military aid to Greece 
and any aid to Turkey. N. Y. T., Apr. 8, 1947, p. 1. Text: p. 4; London 
Times, Apr. 8, 1947, p. 4. Voted Apr. 9 to ask the International Court of 
Justice to consider the British charges against Albania. N. Y. 7., Apr. 10, 
1947, pp. 1, 10; U. N. W. B., Apr. 22, 1947, p. 415. Mr. Austin replied Apr. 
10 to the Soviet charges. N.Y. T., Apr. 11, 1947, pp. 1, 15. Excerpts: p. 15. 
Text: D. S. B., May 4, 1947, suppl., pp. 861-865. Rejected Apr. 18 Russia’s 
demand that United Nations supervise U. 8. aid to Greece. Voted to keep 
U. N. observers along Greek northern borders, pending action on the report 
to be submitted by the commission of inquiry. N. Y. T., Apr. 19, 1947, pp. 
1, 5. Rejected on Apr. 30 the Australian proposal not to consider Hungary’s 
application for U. N. membership, and referred the application to a committee 
for study and report. N. Y. T., May 1, 1947, p. 4; U. N. W. B., May 13, 
1947, p. 506. 


AUSTRIAN GoD. Lieut. General Keyes, U. S. A., made a payment to Chancellor 
Fig] of Austria, in token of $4,743,000 in gold coin recovered from various 
caches in the U. S. zone of Austria. N. Y. T., Feb. 20, 1947, p. 14. 


AUSTRIAN OccUPATION. Law, defining the punishment of Nazis, was published. 
C. I. E. D., Feb. 10/23, 1947, p. 93. 


FRANCE—POLAND. Signed a cultural agreement at Paris. N. Y. 7., Feb. 20, 
1947, p. 15; London Times, Feb. 20, 1947, p. 4. 


INDIA—POLAND. Signed agreement on cultural exchanges. C. IJ. E. D., Feb. 
10/23, 1947, p. 97. 

POLAND. Polish Diet adopted an interim constitution. C. I. E. D., Feb. 10/23, 
1947, p. 106. 


REFUGEE ORGANIZATION. Preparatory Commission voted to ask the Secretary 
General of the United Nations to make an advance of $250,000, otherwise no 
work could be done by the Organization. Loans to specialized agencies of the 
U. N. were approved by the General Assembly and are repayable within two 
years. N. Y. T., Feb. 20, 1947, p. 12; London Times, Feb. 20, 1947, p. 3. 
The meeting closed Feb. 22. D. S. B., Mar. 2, 1947, p. 388. 


FRANCE—GREAT BriTaAIn—Exchanged notes at London for the settlement of 
differences regarding the application of French nationality to British subjects 
in Tunisia. Text: G. B. T. 8., No. 30 (1947), Cmd. 7117. 


GERMAN OccuPATION. British and U. 8S. representatives of the Joint Export- 
Import Agency in Berlin signed agreement with Belgian authorities at 
Brussels which will permit more commerce between the Belgium-Luxembourg 
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union and the merged Anglo-American occupation zones. N. Y. T., Feb. 21, 
1947, p. 5. 


20 InpDIA. Prime Minister Attlee announced in the House of Commons that June 
1948 had been set for British withdrawal. N. Y. T., Feb. 21, 1947, p. 1. 
Text of statement and announcement of Lord Mountbatten’s appointment as 
Viceroy: p. 5; London Times, Feb. 21, 1947, p. 4. Text of statement: Cmd. 
7047. Text of Congress Working Committee’s resolution on Mr. Attlee’s 
declaration: India Information Services [Press Release] (Washington) no. 
3344. 


21 ARGENTINA—ITALY. Signed agreement in Rome providing for emigration of 
Italian workers to Argentina. It grants equal civil rights to immigrants. 
N.Y. T., Feb. 22, 1947, p. 6; London Times, Feb. 22, 1947, p. 4. 


21 REFUGEES. Announcement of signature of an agreement between the Intergov- 
ernmental Committee on Refugees and Venezuela for the migration to Venezuela 
of 15,000 Europeans in 1947. WN. Y. T., Feb. 22, 1947, p. 6; C. I. E. D., Feb. 
10/23, 1947, p. 109. 


22 AUSTRIA—YUGOSLAVIA. In two notes to the Allied Council in Austria Yugo- 
slavia protested against (1) border crossings by armed Austrian bands, (2) 
a reported plan to move 100,000 Volksdeutsch into the South Carinthian and 
Styrian provinces of Austria. N.Y. T., Feb. 23, 1947, p. 24. 


22/March 20 PoLAND. Diet passed by unanimous vote the amnesty law from which some 

45,000 political and other prisoners will benefit as soon as the law is published 
in the official gazette. London Times, Feb. 24, 1947, p. 4. The Government 
announced that 10,400 members of underground groups had accepted the 
amnesty offer. N. Y. T., Mar. 21, 1947, p. 17. 


24 CHILDREN’S EMERGENCY FuND. Executive Board of the International Children’s 
Emergency Fund voted unanimously to recommend to the U. N. Economie and 
Social Council that Switzerland become the 26th member of the Board even 
though it is not yet a member of the United Nations. N. Y. T., Feb. 25, 
1947, p. 11; U. N. Doc. E/305. 


24 FINLAND—SoviET RussiA. Finnish Consul General in New York announced an 
agreement to cancel $420,000 imposed as penalties for delayed deliveries of 
reparations due Russia. Finland has completed payment of $100 millions, 
one-third of its obligation. N. Y. T., Feb. 25, 1947, p. 18. 


25 GERMAN OCCUPATION. 700-page economic report of the Allied Control Council 
to the Council of Foreign Ministers in Moscow was approved. N. Y. T., 
Feb. 26, 1947, p. 4; London Times, Feb. 26, 1947, p. 3. 


25/March 2 IraALy—YuGosLAviA. Announcement was made of decision to send dele- 
gates to Trieste to endeavor to settle frontier disputes without more direction 
from the Big Powers. London Times, Feb. 26, 1947, p. 3. A note from the 
Big Four to the two Governments suggested that an interim frontier might be 
decided upon by this method. London Times, Feb. 27, 1947, p. 3. Members 
of the Commission arrived in Trieste. London Times, Mar. 3, 1947, p. 3. 


25-April 21 PaLesTINe. Foreign Secretary Bevin told the House of Commons that 
President Truman’s statement calling for greater immigration of Jews to 
Palestine had interfered with negotiations then in progress. N. Y. T., Feb. 
26, 1947, pp. 1, 15. Text: London Times, Feb. 26, 1947, pp. 6-7. Text of 
White House reply: N. Y. T., Feb. 27, 1947, p. 1. Egypt formally proposed 
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Apr. 21 that the forthcoming special session of the General Assembly end the 
mandate and declare Palestine an independent country. N. Y. T., Apr. 22, 
1947, p. 23. United Nations issued call Apr. 13 for a special session of the 
General Assembly to consider the Palestine question. N. Y. 7., Apr. 14, 1947, 
pp. 1,9; U. N. W. B., Apr. 22, 1947, p. 423; London Times, Apr. 14, 1947, 
p. 4. 

CZECHOSLOVAKIA—YUGOSLAVIA. Announced signature at Belgrade of a 5-year 
trade agreement. N. Y. T., Feb. 27, 1947, p. 4. 

GREAT BRITAIN—NoRWAY. Effected agreement by exchange of notes at London 
concerning mutual abolition of visas, effective Mar. 1, Spitsbergen and the 
overseas territories of both countries being excepted. N. Y. T., Feb. 28, 1947, 
p. 10; London Times, Feb. 28, 1947, p. 4. Text: G. B. T. S., No. 16 (1947), 
Cmd. 70738. 


S1AM—UNITED STATES. Announced signature of an air transport agreement. 
N. Y. T., Feb. 28, 1947, p. 6; D. S. B., Mar. 9, 1947, p. 450. 

PARAGUAY—UNITED STATES. Signed air transport agreement at Asuncion. 
D. 8. B., Mar. 16, 1947, p. 504. 


28—March 29 UnitTep Nations. Economie and Social Council. Fourth session was 


held at Lake Success. Re-elected its first President, who will serve until 1948. 
Member countries: N. Y. T., Mar. 1, 1947, p. 8. Voted Mar. 3 to set up a 
special commission to put European reconstruction on a continent-wide basis 
[Economic Commission for Europe]. N. Y. T., Mar. 4, 1947, p. 7. Text of 
rules of procedure: U. N. Doc. E/33/Rev. 3. Adopted Mar. 19 resolution to 
carry out General Assembly’s decision to bar the Franco régime from all U. N. 
activities. N. Y. T., Mar. 20, 1947, p. 9. Endorsed on Mar. 24 applications 
of Switzerland, Italy and Austria for membership in U.N.E.S.C.0O. WN. Y. T., 
Mar. 25, 1947, p. 13. Approved Mar. 28 charters for the Economic Commission 
for Asia and the Far East, and the Economie Commission for Europe with 
headquarters in Shanghai and Geneva, respectively. Session closed Mar. 29. 
Next session will open at Lake Success on July 9. WN. Y. T., Mar. 31, 1947, 
p. 43. Approved convocation of the first world statistical congress, to open 
in September at Washington. p. 42. Decisions reached: U. N. W. B., Apr. 1, 
1947, pp. 311-315. Summary of the session: U. N. W. B., Apr. 8, 1947, pp. 
343-361. 


March, 1947 


1 


ARGENTINA—SPAIN. Signed commercial air traffic agreement. N. Y. T7., Apr. 
21, 1947, p. 15. 


Prussia. Law formally dissolving the state of Prussia was published. WN. Y. T., 
Mar. 2, 1947, p. 3. 


GREECE—UNITED STATES. Text of message from Prime Minister Maximos and 
Foreign Minister Tsaldaris to President Truman and Secretary Marshall, ap 
pealing for aid; N. Y. T., Mar. 5, 1947, pp. 1, 8; D. S. B., Mar. 16, 1947, p 
493. 


TRADE WITH JAPAN. Secretaries of the Treasury, State and War Departments 
and the Attorney General announced that hereafter a license under the Trading 
with the Enemy Act will not be necessary to enter into current business trans- 
actions, and to communicate with persons in Japan. There are, however, 
certain requirements imposed by the military authorities. D. S. B., Mar. 16, 
1947, pp. 496-497. 
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3/4 TRADE WITH GERMANY. Secretaries of the Treasury, State and War Departments 
and the Attorney General announced that hereafter no license would be required 
to enter into current business transactions, and to communicate with persons 
in Germany. Certain requirements will still be imposed by military authorities. 
D. 8S. B., Mar. 16, 1947, pp. 496-497. Effective Mar. 4 the British Trading 


with the Enemy Regulations will be lifted. London Times, Feb. 25, 1947, p. 4. 


4 CANADA—UNITED STATES. Announcement was made that Canada had agreed 
to joint establishment and operation with the U. 8. of nine new weather sta- 
tions in the Arctic, all on Canadian territory. N. Y. T., Mar. 5, 1947, p. 11. 


4 FRANCE—GREAT BRITAIN. Signed 50-year treaty of alliance at Dunkirk. JN. 
Y. T., Mar. 5, 1947, p. 1. Text: p. 12; London Times, Mar. 5, 1947, p. 3; 
France No. 1 (1947), Cmd. 7058. 


5-April 29 UNITED NATIONS. Balkan Investigating Commission. Sent a formal note 
to Yugoslavia asking suspension of execution of 5 men on the ground that 
they had information useful to the Commission. N. Y. T., Mar. 6, 1947, p. 18. 
Yugoslav authorities were said to have agreed to permit members of the Com- 
mission to enter Yugoslavia after having barred entrance on the 12th. WN. Y. T., 
Mar. 13, 1947, p. 1; Mar. 14, p. 3. The Commission ended its investigation 
Apr. 2 after a total of 73 meetings. U. N. W. B., Apr. 15, 1947, p. 406; 
London Times, Apr. 5, 1947, p. 4. The Security Council voted Apr. 18 to 
maintain in the Balkan area a subsidiary group to continue to fulfill such 
functions as might be prescribed. U. N. W. B., Apr. 29, 1947, p. 442. The 
Commission unanimously approved the first part of its report on Apr. 19. 
N. Y. T., Apr. 20, 1947, p. 37. Decided Apr. 29 to set up a unit in Salonika. 
Other major decisions: N. Y. T., Apr. 30, 1947, p. 7; U. N. W. B., May 13, 
1947, pp. 523-524, 

5/10 Atomic ENERGY. Soviet delegate, speaking before the U. N. Security Council, 
declared against U. S. proposal for international management of atomic pro- 
duction plants. N. Y. T., Mar. 6, 1947, pp. 1,17. Excerpts: p. 16. On Mar. 
10 the Council voted to send back to the Atomic Energy Commission the ques- 
tion of control and instructed it to prepare a report for consideration by the 
General Assembly next September. WN. Y. 7., Mar. 11, 1947, pp. 1, 10. Text 

2; U. N. Doc. 8/296. 


of resolution: D. S. B., Mar. 30, 1947, p. 57 


5-10 INTERNATIONAL LABOR ORGANIZATION. 101st session of the Governing Body was 
held at Geneva. U.N. W. B., Mar. 18, 1947, p. 246. U.S. members: D. S. B., 
Mar. 2, 1947, p. 387. Decided to begin a study of wages in various countries. 
N. Y. T., Mar. 9, 1947, p. 53. Report on the meeting: U. N. W. B., Mar. 25, 
1947, p. 298. 


5-21 HuNGARIAN Occupation. U.S. note of Mar. 5 to Russia charged interference 
with Hungarian affairs. London Yimes, Mar. 7, 1947, p. 4; N. Y. T., Mar. 7, 
1947, p. 1. Text: p. 6; D. S. B., Mar. 16, 1947, p. 495. Russian chairman 
of Allied Control Council for Hungary rejected on Mar. 8 U. S. note and de- 
nounced proposal for inquiry. Text: D. S. B., Mar. 30, 1947, p. 584. British 
Foreign Office announced Great Britain had circulated to Russia, Hungary and 
the Council a proposal for an inquiry into the arrest of former secretary of 
the Smallholder Party. N. Y. T., Mar. 9, 1947, p. 13. Excerpts: London 
Times, Mar. 10, 1947, p. 4. Russian reply rejected investigation. London 
Times, Mar. 12, 1947, p. 3. U.S. note of the 17th to Russian occupation 
forces’ commander repeated charges of Russian interference. Text: N. Y. T., 
Mar. 18, 1947, p. 4; D. S. B., Mar. 30, 1947, p. 584. Excerpts: London Times, 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Mar. 18, 1947, p. 3. Soviet commander’s note again rejected U. S. charges. 
N.Y. T., Mar. 20, 1947, p. 7. British note of the 20th on the political situa- 
tion was handed to Russian commander. N. Y. T., Mar. 21, 1947, p. 16. 
Russian reply of the 21st stated the commander could not change his attitude. 
C. I. E. D., Mar. 10/23, 1947, p. 164: N. Y. T., Mar. 22, 1947, p. 8. 


5-29 UNITED NATIONS. Conventional Armanents Commission. Warren R. Austin was 


confirmed as U. 8S. member on Mar. 5. D. S. B., Mar. 16, 1947, p. 475. As 
of Mar. 7 the Secretary General had been informed that 7 governments had 
named as representatives on the Commission their members of the Security 
Council. U. N. W. B., Mar. 18, 1947, p. 245. Ralph A. Bard was named 


deputy to Mr. Austin on Mar. 29. N. Y. T., Mar. 30, 1947, p. 43. 


6 POLAND—SOVIET Russia. Moscow radio announced signature of an agreement 


at Moscow granting a Soviet loan of more than $28,000,000. N. Y. 7., Mar. 
7, 1947, p. 6; London Times, Mar. 7, 1947, p. 4. 


6/April 24 Property (Allied Nationals). Far Eastern Commission approved policy 


decisions concerning property of Allied nationals confiscated by Japan. Texts: 
D. S. B., Apr. 20, 1947, pp. 708-709 and May 18, pp. 986-987. 


10/21 NETHERLANDS—UNITED STATES. U. S. note was delivered Mar. 10, protesting 


against restrictive trade regulations in the Netherlands East Indies, involving 
detention of the S. 8S. Martin Behrman. C. I. E. D., Mar. 10/23, 1947, p. 167; 
N.Y. T., Mar. 6, 1947, p. 51. Text of Dept. of State announcement of Mar. 
21: D. S. B., Apr. 20, 1947, p. 720. 


10—April 24 CoUNCIL OF FOREIGN MINISTERS. Fourth session was held at Moscow to 


10/May 


consider the Austrian and German peace treaties. Russia requested the Chi- 
nese question be added to the agenda and the U. S. suggested that China 
should be represented. London Times, Mar. 11, 1947, p. 4; N. Y. 7., Mar. 11, 
1947, pp. 1, 4. Agenda and text of Soviet statement at opening of the ses 
sion: p. 4. On Mar. 24 Mr. Molotov in letters to Secretary Marshall and 
Foreign Secretary Bevin agreed to an exchange of information on China in 
order to implement their 1945 agreement concerning China. WN. Y. T., Mar. 27, 
1947, p. 1. Text: p. 15. Agreed Apr. 20 that Austria’s responsibility for 
participation in the war should be specified in the peace treaty. N. Y. T., 
Apr. 21, 1947, p. 1. Agreed Apr. 22 to request the United Nations to make 
available to the Governor of Trieste a sum up to $5,000,000 to finance the first 
period of the new Free Territory. N. Y. T., Apr. 23, 1947, pp. 1, 6. Text: 
p. 6. Decided Apr. 24 to reduce the number of occupation forces, and in- 
structed Allied Control Council to decide by June 1 on figures to be effective 
on Sept. 1. Decided to set up an Austrian treaty commission to meet May 12 
in Vienna. Next session of the Council will be at London in November. 
London Times, Apr. 25, 1947, p. 4: N. Y. T., Apr. 25, 1947, p. 1. Text of 
Secretary Marshall’s radio report: D. S. B., May 11, 1947, pp. 919-924; 
N.Y. T., Apr. 29, 1947, p. 4; Dept. of State Conference Ser. 98. Text of Mr. 
Dulles’ statement of Apr. 25: C. 8S. Monitor, Apr. 25, 1947, p. 4. Text of his 
broadeast report on the meeting: N. Y. T., Apr. 30, 1947, p. 12; Cong. Rec. 
(daily) Apr. 30, 1947, pp. A2112-2114. For Secretary Marshall’s statements 
on reparations, peace treaty, etc., see D. S. B., Mar. 16-May 11, 1947. 


14 CzECHOSLOVAKIA—POoLAND. Signed 20-year treaty of friendship and 
mutual assistance. A protocol dealt with frontier problems, minority rights 
and cultural and economic reconstruction. N. Y. T., Mar. 11, 1947, p. 6; 
London Times, Mar. 11, 1947, p. 3. Text: Central European Observer (Lon- 
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don) Mar. 21, 1947, p. 73. Ratified May 14 by the Czechoslovak National 
Assembly. N.Y. T., May 15, 1947 p. 12. 


MExICcO—UNITED STatTEs. Exchanged notes making recommendations concerning 
Mexican laborers in the United States. N. Y. T., Mar. 26, 1947, p. 12. 


Pan AMERICAN UNION. Alberto Lleras Camargo of Colombia was elected Di- 
rector General. N.Y. T., Mar. 13, 1947, p. 54. 


TRUMAN, HARRY 8S. Proposed, in an address to Congress, help to countries seek- 
ing to repel totalitarianism, with special application to Greece and Turkey. 
Text: N. Y. T., Mar. 13, 1947, p. 2; London Times, Mar. 13, 1947, p. 4; Dept. 
of State Near Eastern Ser. No. 6; D. S. B., Mar. 23, 1947, pp. 534-537. 


PRISONERS OF WAR. French and American military and economic experts signed 
provisional agreement in Paris whereby German prisoners, lent to France by 
the U. S. for work in agriculture and industry will have 3 months to decide 
whether to remain as free contract workers or return to Germany. WN. Y. T., 
Mar. 14, 1947, p. 13; London Times, Mar. 17, 1947, p. 3. Summary: D. S. B., 
Mar. 23, 1947, p. 539. 

PHILIPPINE REPUBLIC—UNITED STATES. Signed at Manila a 99-year agreement 
for American military and naval bases in the Islands. N. Y. 7., Mar. 15, 
1947, pp. 1, 7; C. S. Monitor, Mar. 17, 1947, p. 6. 


PHILIPPINE REPUBLIC—UNITED STATES. Signed consular convention at Manila. 
Text: Cong. Rec. (daily) June 4, 1947, pp. 6478-6480. 


SWEDEN. Announced general ban on imports, excepting certain essentials, 
such as hides, wool, cotton and petrol, in order to conserve foreign currency. 


C. I. E. D., Mar. 10/23, 1947, p. 169. 


AUSTRIA—UNITED STATES. Text of statement of Mar. 15 on U. S. policy on 
exchanges of cultural materials: D. S. B., Mar. 23, 1947, p. 540. On Mar. 31 
the State, War and Navy Departments announced a policy permitting inter- 
change of certain categories of persons with a view to furthering normal eul- 
tural relations. D. S. B., Apr. 13, 1947, pp. 667-668. 


ITALY—YUGOSLAVIA. Italy announced agreement to resume normal diplomatic 
relations. C. J. E. D., Mar. 10/23, 1947, p. 166. 


MEXICO—UNITED STATES. Secretary of Agriculture Anderson announced signa- 
ture of a sanitary agreement setting up the joint U. SMexican campaign 
against the hoof-and-mouth disease outbreak in Mexico. Headquarters will 
be in Mexico City. N. Y. T., Mar. 18, 1947, p. 15. 


INDONESIA. Under conditions approved by the Indonesian Republic, the Dutch 
Cabinet authorized signature of the Cheribon agreement initialled Nov. 15, 
1946. N.Y. T., Mar. 19, 1947, p. 13. On the 25th the agreement, recognizing 
sovereignty of the Indonesian Republic over Java, Sumatra and Madura, was 
signed at Batavia, Java. The Republic will become a member of the United 
States of Indonesia, to be granted full independence Jan. 1, 1949. N.Y. T., 
Mar. 26, 1947, p. 14; London Times, Mar. 26, 1947, p. 3. 


17-29 ARAB LeEaGuE. Sixth plenary session of the Council opened Mar. 17 at Cairo 


with 7 nations represented. London Times, Mar. 18, 1947, p. 3. Passed reso- 
lution Mar. 23 backing Egyptian demands for independence and its intention 
to submit its case against Great Britain to the United Nations. WN. Y. T., 
Mar. 24, 1947, p. 8. Adopted resolution Mar. 24 condemning British adminis- 
tration of Palestine and declaring it would argue the case before the United 
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Nations on the basis of complete independence for Palestine as an Arab 
state. N. Y. T., Mar. 25, 1947, p. 17. At closing session it sent a memor- 
andum to United States, stating that the U. S. attitude would ‘‘affect good 
relations between America and the Arab States,’’ and demanding that the 
U.S. stop its support of imigration of Jews in Germany to Palestine. N. Y. T., 
Mar. 30, 1947, p. 49; C. I. BE. D., Mar. 24/Apr. 6, 1947, p. 190. 


18-April 23 WHEAT CONFERENCE. International conference opened March 18 in 
London. Major objectives and U. S. delegation: D. S. B., Mar. 23, 1947, p. 
532. Sir Gerald Clauson was elected chairman. London Times, Mar. 19, 
1947, p. 2. Argentina gave notice that for the present it will be unable to 
participate in an agreement. London Times, Mar. 29, 1947, p. 4. Session 
ended Apr. 23 without signature of a draft agreement because of British in- 
ability to subscribe at the moment. WN. Y. 7., Apr. 24, 1947, p. 10; London 
Times, Apr. 24, 1947, p. 4. Summary of draft memorandum of agreement 
prepared for the conference: D. S. B., Mar. 16, 1947, pp. 471-473. 


19/April 9 AtToMic ENERGy. U. S. Atomic Energy Commission announced its first 
regulations for strictly controlling the raw materials of the atomic bomb. 
N. Y. T., Mar. 20, 1947, p. 3. Nominations of members of the U. S. Commis- 
sion were confirmed Apr. 9 by the Senate. Cong. Rec. (daily) Apr. 9, 1947, 
pp. 3342-3343; D. S. B., Apr. 27, 1947, p. 774. 

19-April 16 AToMIc ENERGY COMMISSION. United Nations Commission accepted 
Soviet resolution Mar. 19 to refer the unsolved disagreements on international 
atomic control to study by committees. U. N. W. B., Apr. 1, 1947, p. 329. 
Text of resolution: N. Y. T., Mar. 20, 1947, p. 3. Work on details of an inter- 
national control plan began Apr. 16. N. Y. T., Apr. 17, 1947, p. 3. 


20 DENMARK—GREAT BRITAIN. Effected agreement by exchange of notes at London 
concerning the reciprocal abolition of visas. Text: G. B. T. S. No. 25 (1947), 
Cmd. 7101. 


20 GREAT BRITAIN—SWEDEN. Effected agreement by exchange of notes at London 
regarding the reciprocal abolition of visas. Text: G. B. T. S., No. 27 (1947), 
Cmd. 7108. 


20/April 18 PoLisH Forces IN EXILE. British note of Mar. 20 to Poland stated the 
Government could do nothing except return to Germany those Poles who failed 
to choose between joining the Resettlement Corps and repatriation. C.J. E. D., 
Mar. 10/23, 1947, p. 162. Polish Ambassador’s statement issued in London, 
made it clear that members of such forces are free to return to Poland without 
prejudice. London Times, Apr. 19, 1947, p. 3. 


21 FRANCE—ITALY. Signed agreement at Rome providing for the sending of 
200,000 Italian farm and industrial workers into France before the end of 
1947. C. I. E. D., Mar. 24/Apr. 6, 1947, p. 195. 


21 GREAT BRITAIN—NETHERLANDS. Effected agreement by exchange of notes at 
London regarding reciprocal abolition of visas. Text: G. B. T. S8., No. 26 
(1947), Cmd. 7102. 


23-April 2 ASIAN RELATIONS CONFERENCE. Sponsored by the Indian Council of 
World Affairs the first Inter-Asian Relations Conference opened at New Delhi 
Mar. 23 with delegates from 25 Eastern states. N.Y. T., Mar. 24, 1947, p. 12. 
List of countries and organizations represented: London Times, Mar. 24, 1947, 
p-. 5. Conference closed Apr. 2 after establishing a permanent Asian Relations 
Conference, headed by Jawaharlal Nehru, to exchange cultural, social and 
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economic information and to promote goodwill and understanding. The next 
meeting will be in China in 1949. N.Y. T., Apr. 3, 1947, p. 3. Report on the 
conference: London Times, Apr. 15, 1947, p. 5. 


24/29 SWEDEN—UNITED States. U. 8. note was delivered Mar. 24 protesting Swedish 


imposition of general import retrictions which went into effect March 15. 
N. Y. T., Mar. 26, 1947, p. 10. Text: D. S. B., Apr. 6, 1947, pp. 633-634. 
Swedish reply stated that Sweden will not discriminate against U. 8S. products 
in the application of import restrictions program. N. Y. T., Mar. 30, 1947, 
p. 21; Apr. 2, 1947, p. 4. Summary: D. S. B., May 11, 1947, pp. 938-939. 


24/April 9 UNITED NATIONS. Conventional Armanents Commission. In statements at 


the opening session, Mar. 24. British and American members declared they 
would aecept general disarmament only on condition that compliance would 
be guaranteed by a system of international inspection. U. N. W. B., Apr. 1, 
1947, pp. 303-307; N. Y. T., Mar. 25, 1947, p. 1. Excerpts of statements: 
p- 9. Members: U. N. Doc. S/C.3/SR.1. Voted Apr. 9 that the Big Five 
should draw up a plan for reducing the world’s arms and armed forces. Voted 
to appoint a sub-committee to prepare a draft of the plan of work, for sub- 
mission to the Security Council. N. Y. T., Apr. 10, 1947, p. 11; U. N. W. B., 
Apr. 12, 1947, pp. 428-429. 


ALBANIA. Secretary of State Marshall at the Council of Foreign Ministers meet- 
ing at Moscow declared that the United States saw no acceptable basis for 
inviting Albania to participate in the peace settlement with Germany. Text: 
D. S. B., Apr. 6, 1947, pp. 608-609. 


REPARATIONS (German). At a meeting of the Council of Foreign Ministers 
Secretary Marshall circulated a paper regarding reparations received by the 
United States. Text: D. S. B., Apr. 6, 1947, p. 609. 


ARGENTINA—BOLIVIA. Signed a financial-economie treaty. N. Y. T., Mar. 27 
1947, p. 9. 


27/April 4 FRANCE—UNITED STATES. Exchanged notes Mar. 27 at Washington re- 


garding extension of time for securing copyrights during the present emer- 
gency. D.S. B., Apr. 6, 1947, p. 632. Signed agreement Apr. 4 at Washington 
concerning certain industrial property rights affected by the war. D. S. B., 
Apr. 20, 1947, p. 725. 


26-April 28 UnitEp Nations. Trusteeship Council. Ten-nation group held opening 


meeting Mar. 26 at Lake Success with Russia failing to be represented. 
Francis B. Sayre (U. S.) was elected chairman. N. Y. T., Mar. 27, 1947, pp. 
1, 20; U. N. W. B., Apr. 1, 1947, pp. 308-309. Agenda: pp. 309-310. Dele- 
gations: U. N. Doc. T/INF/2. Reached agreement in principle Apr. 1 that 
an administrative authority should have 2 months to examine and comment on 
petitions from natives of strategic areas, before they are circulated among 
Council members. N. Y. T., Apr. 2, 1947, p. 8. On Apr. 8 adopted a pro- 
cedural rule that abstentions should not count as negative votes, and agreed 
to set up a committee of four to draw up a questionnaire on various phases of 
advancement for inhabitants of trust territories. N. Y. 7T., Apr. 9, 1947, 
p. 9; U. N. W. B., Apr. 22, 1947, pp. 424-427. Decided Apr. 22 to send a 
mission of investigation to Western Samoa to study the natives’ petition to the 
U.N. for self-government. N. Y. T., Apr. 23, 1947, p. 9. Session closed Apr. 
28. N. Y. T., Apr. 29, 1947, p. 7. Text of draft report to the General As- 
sembly: U. N. Doc. T/39. Summary of work: U. N. W. B., May 6, 1947, 
pp. 483-487. 
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28 EcoNOMIC COMMISSION FOR ASIA AND THE Far East. The Commission was 
created by the Economic and Social Council of the United Nations. Shanghai 
will be the headquarters. N. Y. T., Mar. 29, 1947, p. 2. Terms of reference: 
U. N. Doc. E/405. List of member nations: C. J. E. D., Mar. 24/Apr. 6, 
1947, p. 211; U. N. W. B., Apr. 8, 1947, p. 345. 


28 GREAT BriTAIN—SpaIn. Signed monetary agreement superseding the agree- 
ments of Mar. 18 and Dec. 2, 1940 which are now abrogated. London Times, 
Apr. 5, 1947, p. 2. Text: G. B. T. S. No. 23 (1947), Cmd. 7090. 


28/April 7 EcoNoMIc COMMISSION FOR EvRoPE. The Commission was created by the 
Eeonomie and Social Council of the United Nations on March 28. Geneva 
will be the headquarters. N. Y. T., Mar. 29, 1947, p. 2. Terms of reference: 
U. N. Doc. E/402. Gunnar Myrdal of Sweden was appointed Executive Secre- 
tary onvApril 7. Apr: 8; 1947,-p. 45.0. No W..B., Apr. 16; 1947, 
p. 382. The Commission will replace the European Central Inland Transport 
Organization, the European Coal Organization and the Emergency Economic 
Committee for Europe. U. N. W. B., Mar. 11, 1947, p. 217. List of member 
nations: U. N. W. B., Apr. 8, 1947, p. 344. 


31 DoDECANESE ISLANDS. Greek Foreign Minister and British Ambassador ex- 
changed notes at Athens for the transfer of the administration of the Islands 
to Greece. London Times, Apr. 1, 1947, p. 4. Geography, history, ete.: 
London Times, Mar. 31, 1947, p. 7. 


31 ITALY—VATICAN. Signed accord to delimit some of the new extraterritorial 
zones. This modification of the Lateran pact of 1929 is regarded as important 
as a question of principle. N. Y. T., Apr. 2, 1947, p. 12. 


31-April 3 Woot. Wool Study Group held first meeting in London with representatives 
from 24 countries present. Adopted terms of reference. Principal objects of 
the meeting: D. S. B., Apr. 13, 1947, pp. 659-660. Report on the meeting: 
D. S. B., May 18, 1947, pp. 987-989. 


31/April 7 Spain. Generalissimo Franco announced the formation, under his direction, 
of a Regency Council which would take over the government if the Chief of 
State should become incapacitated. London Times, Apr. 1, 1947, p. 4; N. Y. T., 
Apr. 1, 1947, pp. 1, 16. Text of decree: p. 16. Don Juan, pretender to the 
throne, issued proclamation condemning the Franco plan for succession: Text: 
N. Y. T., Apr. 8, 1947, p. 14; London Times, Apr. 8, 1947, p. 4. 


31-April 12 HEALTH ORGANIZATION. Third session of the Interim Commission of the 
World Health Organization opened Mar. 31 at Geneva. It was announced 
that U. N. R. R. A. had agreed to the transfer of $1,500,000 of its funds to the 
Commission. London Times, Apr. 2, 1947, p. 3. Provisional agenda: U. N. 
W. B., Mar. 25, 1947, p. 299. Session ended April 12 after adopting a 3- 
million dollar budget for the calendar year 1947. 4th session to be at 
Geneva, Aug. 13-Sept. 13, 1947. If there are sufficient ratifications of the 
constitution before July 1, the Commission will meet earlier. U. N. W. B., 
Apr. 22, 1947, pp. 414, 430. Report on the session: D. S. B., May 18, 1947, 
pp. 971-973, 983. 


April, 1947 

1 CHINA. Secretary of State Marshall sent note to Foreign Minister Molotov in 
accordance with decision to exchange information on China. WN. Y. T., Apr. 3, 
1947, p. 2. Text: p. 2. 
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1 CHINA—PoORTUGAL. Exchanged notes at Nanking regarding Portuguese re- 
linquishment of extraterritorial rights. N. Y. T., Apr. 2, 1947, p. 5. 


1 SoutH AFrRIcA—UNITED STATES. Signed $1,400,000 lend-lease surplus contract 
at Cape Town. N. Y. T., Apr. 2, 1947, p. 3. 


1/21 GREECE. King George II died, and was succeeded by his brother, Paul I. 
N. Y. T., Apr. 2, 1947, p. 1; London Times, Apr. 2, 1947, p. 4. King Paul 
took the oath of office on the 21st. MN. Y. T., Apr. 22, 1947, p. 21. 


3 REPARATIONS (Japanese). United States authorized General MacArthur to make 
reparations removals from Japan, for distribution to China, United Kingdom, 
Netherlands and the Philippine Republic. This action was taken without ap- 
proval of all members of the Far Eastern Commission. D. S. B., Apr. 13, 
1947, pp. 674-675. 


3 Wark CRIMES. Far Eastern Commission approved policy decision regarding ap- 
prehension, trial and punishment of war criminals in the Far East. The 
decision was not released until Apr. 18, 1947. Text: D. S. B., May 4, 1947, 
pp. 804-806. 


5 REPARATIONS (Austrian). Vice Premier of Yugoslavia demanded Austrian 
payment to Yugoslavia of $150,000,000 in reparations from current production 
and the transfer of industrial plants. N. Y. T., Apr. 6, 1947, p. 1. 


N/ NAL AVIS GANIZ! N. ame into being. 28 countries 
INTERNATIONAL CIVIL AVIATION ORGANIZATION. C, to being. 28 t 


have deposited ratifications or adherences to the 1944 convention. U.N. W. B., 
Apr. 15, 1947, p. 398. 


INTER-PARLIAMENTARY UNION. 36th conference opened at Cairo, Egypt, with 
24 nations represented. N.Y. T., Apr. 8, 1947, p. 22; London Times, Apr. 8, 
1947, p.4. Agenda: Inter-parliamentary Bulletin (Geneva) Feb. 1947, pp. 1-2. 


8 NON-GOVERNMENTAL ORGANIZATIONS. List of international organizations having 
consultative status with the United Nations: U. N. W. B., Apr. 8, 1947, p. 361. 


9 SoutH AFrricA—UNITED States. Signed at Cape Town a convention for the 
avoidance of double taxation on estates. N. Y. T., Apr. 10, 1947, p. 3. 


10-23 TRADE AND EMPLOYMENT CONFERENCE. Second meeting of the Preparatory Com- 
mittee opened Apr. 10 at Geneva. Elected Max Suetens of Belgium as chair- 
man. Adopted report of the interim drafting committee which reconciled 
divergent viewpoints on a charter for the proposed trade organization. U. N. 
W. B., Apr. 22, 1947, p. 413; N. Y. T., Apr. 11, 1947, p.17. U.S. delegation: 
D. S. B., Mar. 23, 1947, pp. 528-529. Countries represented: D. S. B., May 11, 
1947, p. 932. Summary of Sir Stafford Cripps’ address: London Times, Apr. 
12, 1947, p. 4. Private group discussions began Apr. 15. London Times, 
Apr. 16, 1947, p. 3. Began tariff negotiations on Apr. 23. U. N. W. B., 
May 6, 1947, p. 466. 


13 UnitTep Nations—SiTE. Dedication ceremonies took place. N. Y. 7., Apr. 14, 
1947, pp. 1, 4; U. N. W. B., Apr. 22, 1947, p. 431. 


14 INDIA—TRANS-JORDAN. Indian Foreign Minister announced the signature of 
a ‘‘treaty of alliance and brotherhood.’’ C. I. E. D., Apr. 7/20, 1947, p. 221. 


14-25 Passport CoNFERENCE. A meeting of governmental experts took place at 
Geneva to prepare for a world conference on passports and customs formalities. 
U. N. W. B., May 20, 1947, pp. 565-567. Due to immigration quotas the 
U. S. delegation was unable to recommend substitution of identity cards for 
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passports and abolition of visas for persons making short visits. N. Y. T., 
Apr. 19, 1947, p. 3. U.S. delegation: D. S. B., Apr. 27, 1947, p. 748. At 
final session the conference adopted report recommending reduction in fees for 
passports and visas, a longer term for their validity, elimination of transit 
visas and examination of baggage for customs in transit whenever possible. 
N. Y. T., Apr. 27, 1947, p. 52. Summary of work: C. S. Monitor, May 7, 
1947, p. 12. Text of report: #. S. C. O. R., 2d yr., 5th sess., Supplement 1, 
pp. 1-17; U. N. Doc. E/436. 


NEUTRALITY. President Truman sent message to Congress asking the repeal 
of Sect. 12 of the Neutrality Act of 1939 and the passage of a new munitions 
control act, calling for a licensing system to control export of military equip- 
ment to foreign governments. N. Y. T., Apr. 16, 1947, pp. 1, 6. Text: p. 6; 
Cong. Rec. (daily) Apr. 15, 1947, p. 3532; H. Doc. 195 (80-1). 


15/16 InpiA. A declaration signed by Mr. Gandhi and Mr. Jinnah was published by 


them at the request of the Viceroy, deploring recent acts of violence and de- 
nouncing the use of force henceforth to gain political ends. The Council of 
State issued a statement endorsing the joint declaration. C. J. E. D., Apr. 
7/20, 1947, p. 220. 


15-18 Tin. Tin Study Group held first session at Brussels with representatives present 


from 19 countries, the British colonies and the United Nations. It set up a 
management committee. Permanent secretariat will be at The Hague. 
D. S. B., Apr. 13, 1947, p. 659; N. Y. T., Apr. 20, 1947, p. 26. U.S. delega- 
tion: D. S. B., Apr. 27, 1947, p 748. 


16-17 CHINA. Political leaders signed 12-point statement of common policy. General 


Chang Chun was chosen to be the new Premier. N. Y. 7., Apr. 17, 1947, p. 3. 
Announcement was made of the political program, organic laws and member- 
ship of the new coalition government which will come into being the 18th. 
N. Y. T., Apr. 18, 1947, p. 17. Members of Cabinet: Apr. 24, 1947, p. 14. 


GREAT BRITAIN—ITALY. Signed financial agreement in Rome. Summary: Lon- 
don Times, Apr. 18, 1947, p. 4. Text: G. B. T. 8S. No. 31 (1947), Cmd. 7118. 


INDONESIAN RECOGNITION. Limited de facto recognition of the Indonesian Re- 
publie by the United States was announced. N. Y. T., Apr. 19, 1947, p. 14 
(editorial); London Times, Apr. 18, 1947, p. 4; United Nations World 
(N. ¥.) May, 1947, p. 75. 


17/24 ALBANIA—GREECE. Albania appealed to the U. N. Security Council against 4 


18 


20 


alleged violations of its territorial waters by Greek vessels. N. Y. 7., Apr. 
18, 1947, p. 16. Head of the Greek delegation informed Secretary General 
Lie that Albanian failure to recognize their own new flag was the cause of the 
recent difficulties. MN. Y. 7., Apr. 26, 1947, p. 6. 


LEND-LEASE AID TO RussIA. Statement presented to the U. S. Senate by the 
Department of State listed aid to Russia in the amount of $11,100,000,000 
under the terms of the agreement signed June 11, 1942. D. S. B., May 4, 
1947, pp. 814-815. 


BULGARIA—CZECHOSLOVAKIA. Signed a 4-year trade agreement. N. Y. T., Apr. 
23, 1947, p. 4. 


20/21 DENMARK. King Christian X died on April 20, aged 76 years. N. Y. T., Apr. 
21, 1947, p. 1. Frederick IX was formally proclaimed as King on Apr. 21. 
N.Y. T., Apr. 22, 1947, p. 24. 


' 
i 


25 


ON 


26 
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INDONESIA. New Parliament, representing the people of East Indonesia, opened 
at Macassar, Celebes. N.Y. T., Apr. 23, 1947, p. 3. 


PRISONERS OF War. Big Four at Moscow agreed to repatriate about two 
million German prisoners of war before the end of 1948. WN. Y. T., Apr. 24, 
1947, p. 2. 

NEW ZEALAND—UNITED STATES. Effected agreement by exchange of notes at 
Washington concerning copyright. D. S. B., May 11, 1947, p. 948. 


CANADA—PorTUGAL. Signed air transport agreement at Lisbon. MN. Y. T., 
Apr. 27, 1947, p. 39. 


NEPAL—UNITED STATES. Signed friendship and commercial agreement at Kat- 
mandu. WN. Y. T., Apr. 30, 1947, p. 14. Text: D. S. B., May 11, 1947, pp. 
949-951. 


CHINA—UNITED STATES. President Truman ordered the transfer to China of 
an unspecified number of floating drydocks and surplus ships, in accordance 
with provisions of Public Law 512, approved July 16, 1946. N. Y. T., Apr. 
27, 1947, p. 1. Text of Ex. Or. 9843: D. S. B., May 4, 1947, pp. 821-822. 


SyrR1A—UNITED States. Signed air transport treaty at Damascus. D. 8S. B., 
May 18, 1947, p. 996; N. Y. T., Apr. 29, 1947, p. 15. 


28-May 10 TIMBER CONFERENCE. Was held at Marianske-Lazne (Marienbad), Czecho- 


28 


28 


28 


30 


slovakia, under auspices of F.A.O. U.S. delegation: D. S. B., Apr. 13, 1947, 
p. 661. Countries represented, general program of work, etce.: U. N. W. B., 
May 6, 1947, p. 488; London Times, Apr. 29, 1947, p. 4. Conference ended 
May 10 after recommending that German forests be used to relieve the short- 
age of soft woods in Europe. London Times, May 12, 1947, p. 3. Other 


recommendations: U. N. W. B., May 20, 1947, p. 526. 


UNITED NATIONS—SIAM. Siam was formally admitted to membership as the 
55th nation. N.Y. 7., Apr. 29, 1947, p. 8; U. N. W. B., May 6, 1947, p. 470. 


UnITED NATIONS—UNITED President Truman issued Executive Order 
setting up a U. S. mission to the U. N. in general charge of Warren R. Austin, 
whose title is Representative of the United States at the Seat of the United 
Nations. This mission will include all U. S. representatives, deputies and their 
staffs in the U. N. organizations, except the Military Staff Committee. N. Y. T., 
Apr. 29, 1947, p. 11. Text of Executive Order 9844: 12 Fed. Reg. 2765; 
D. S. B., May 4, 1947, pp. 798-799. Below, Supplement, p. 16. 


UNITED NATIONS. General Assembly. Special session to consider the problem 
of Palestine opened at Lake Success. Elected Oswaldo Aranha of Brazil as 
its president. N. Y. T., Apr. 29, 1947, pp. 1, 6; London Times, Apr. 29, 1947, 
p. 4. U. S. delegation: D. S. B., May 4, 1947, p. 798. Other delegations: 
U. N. Doc. A/INF/3/Rev. 1; U. N. W. B., May 6, 1947, pp. 480-482. 


INDIA. Constituent Assembly adopted provision outlawing ‘‘untouchability.’’ 
N.Y. Apr. 30, 1947, pp: 1; 24: 


NEPALESE RECOGNITION. Announced by United States. MN. Y. T., Apr. 30, 1947, 
p. 14. 


POLAND—Soviet Russia. Mixed commission signed at Warsaw an agreement 
fixing their mutual frontiers. N. Y. T., May 8, 1947, p. 6. 
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MULTIPARTITE CONVENTIONS 


AIR TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Withdrawal: 
China. Dec. 11, 1946 (effective in one year.) D. S. B., Mar. 16, 1947, p. 506. 


AVIATION. Interim Agreement. Chicago, Dec. 7, 1944. 
Signature: 
Iran. Dec. 30, 1946. D. S. B., Mar. 16, 1947, p. 506. 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
List of countries which have deposited ratifications or which have instruments of 
ratification in the process of transmittal: D. S. B., Mar. 23, 1947, p. 530. 
To come into force April 4, 1947. 


CopyrigHT. Washington, June 22, 1946. 
Ratification : 
Mexico. Dee. 31, 1946. 
Ratifications deposited: 
Eeuador. Mar. 4, 1947. 
Dominican Republic. Apr. 14, 1947. 
Came into foree Apr. 14, 1947, D. S. B., May 11, 1947, p. 953. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Liberia. U. N. W. B., Mar. 18, 1947, p. 246. 
Switzerland. N.Y. T., Apr. 1, 1947, p. 4. 
Trans-Jordan. U.N. W. B., Apr. 15, 1947, p. 382. 
Netherlands, Italy, Denmark and Rumania. U.N. W. B., Apr. 22, 1947, p. 430. 


INDUSTRIAL PROPERTY. Neuchatel, Feb. 8, 1947. 
Signatures and Text: G. B. M. S., No. 10 (1947), Cmd. 7111. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Washington, Oct. 1, 1946. 
Ratification: 
United States. Mar. 7, 1947. 
Ratification deposited: 
United States. Mar. 19, 1947. 
Promulgation: 
United States. Apr. 1, 1947. D. 8S. B., Apr. 20, 1947, p. 727. 


INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT. 

Washington, Dec. 27, 1945. 

Signatures: 
Italy. Mar. 27, 1947. 
Lebanon. Apr. 14, 1947. 
Syria. Apr. 10, 1947. D.S. B., Apr. 27, 1947, p. 749. 
Turkey. Mar. 11, 1947. N.Y. T., Mar. 12, 1947, p. 37; D. 8. B., Mar. 23, 1947, 

p. 533. 


INTERNATIONAL MONETARY FuND. Washington, Dec. 27, 1945. 
Signatures: 
Italy. Mar. 27, 1947. 
Lebanon. Apr. 14, 1947. 
Syria. Apr. 10, 1947. D. 8. B., Apr. 27, 1947, p. 749. 
Turkey. Mar. 11, 1947. N.Y. T., Mar. 12, 1947, p. 37; D. 8. B., Mar. 23, 1947, 
p- 533. 


CHRONICLE OF INTERNATIONAL EVENTS 679 


INTERNATIONAL COURT OF JUSTICE. 
26, 1945. 
Declaration signed: 


France (effective for 5 years, with nations accepting the same jurisdiction). 
N.Y. Apr. 6, 1947, -p. 34. 


Statute. Optional Clause. San Francisco, June 


Narcotic Drugs. Lake Success, Dee. 11, 1946. 
Text: Cong. Rec. (daily) Apr. 22, 1947, p. 3912; 80th Cong., Exec. N; U. N. Doe. 
A/64/Add. 1, pp. 81-89. 


Signatures as of Dec. 19, 1946: U. N. W. B., Dee. 31, 1946, p. 41. 
This Protocol amends the Agreements, Conventions and Protocols, concluded at 
The Hague, Jan. 23 


23, 1912, at Geneva, Feb. 11 and 19, 1925, and July 13, 1931, at 
Bangkok, Nov. 27, 1931, and at Geneva, June 26, 1936. 


REFUGEE ORGANIZATION. 
Signatures: 


China. Apr. 29, 1947. N.Y. T., Apr. 30, 1947, p. 6; U. N. W. B., May 6, 1947, 
p. 466. 


Constitution. Fiushing Meadow, N. Y., Dee. 15, 1946. 


New Zealand. Mar. 17, 1947. U. N. W. B., Mar. 25, 1947, p. 278. 


Supplementary Protocol. London, March 3, 1947. 
Signatures: 


WHALING. 


Australia, Canada, Denmark, France, New Zealand, Norway, South Africa, 

U. 8. S. R., United Kingdom, United States. D. S. B., May 18, 1947, p. 1005. 

Text: Cong. Rec. (daily) Apr. 30, 1947, p. 4418; G. B. T. S. No. 28 (1947), Cmd. 
7107. 


DorotHy R. DART 


JUDICIAL DECISIONS 


NEW YORK LIFE INSURANCE COMPANY uv. 
LOUISE C. BENNION 


UNITED STATES CIRCUIT COURT OF APPEALS 
TENTH CIRCUIT * 


[November 6, 1946] 


Attack by one sovereign state upon another with intent to wage war and resistance 
by the latter bring state of war into being without further formality. 


Murrah, Circuit Judge, delivered the opinion of the court. 

The New York Life Insurance Company issued its policy of insurance 
to Captain Mervyn S. Bennion, providing for double indemnity for acci- 
dental death, but specifically excluding from its coverage death resulting 
from ‘‘war or any act incident thereto.’’ The policy is a Virginia con- 
tract, executed May 23, 1925. On account of the insured’s occupation as 
a naval officer, an extra premium, equal to the normal charge for double 
indemnity benefits, was included in the total premium. 

When the Japanese attacked Pearl Harbor on the morning of December 
7, 1941, Captain Bennion was in command of the Battleship West Virgina, 
at that time lying at anchor in the Harbor. While at his post of duty re- 
pelling the attack, he was killed soon after its commencement by a frag- 
ment of a Japanese bomb or shrapnel. The Company paid the face 
amount of the policy, but denied liability for double indemnity on the 
grounds that death resulted from war or an act incident thereto within the 
meaning of the policy. The trial court granted recovery, and the Com- 
pany has appealed. 

According to official reports,’ 250 or 300 Japanese bombing and torpedo 
planes took part in the attack, resulting in 3,435 American casualties ; 
severe damage to or loss of 8 battleships, 3 light cruisers, 3 destroyers, 3 
miscellaneous vessels,’and 188 planes, as well as damage to land-based mili- 
tary installations. Japan suffered something less than 100 casualties, the 
loss of 29 planes, and 5 midget submarines. The event was one of the 
greatest military and naval disasters in our nation’s history. When the 
attack was launched, we were not only at peace with Japan, but were actu- 
ally engaged in a peace conference with her envoys. It was deliberately 

* Text provided by courtesy of Edwin Borchard, of Counsel for appellant, and United 
States Law Week. 

1 The Roberts Report, Senate Document 159, 77th Congress, 2nd Session. Joint Com- 


mittee on Investigation of the Pearl Harbor Attack, Congress of the United States, 
Senate Document 244, 79th Congress, 2nd Session. 
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and strategically planned, and while recognized as a possibility in view of 
our strained relations, came as a complete surprise to our civil, military and 
naval authorities. 

About one hour after the commencement of the attack (7:50 A.M. 
Honolulu time, 1:30 P.M. Washington time), the Japanese envoys in 
Washington delivered a note to our State Department informing our Govy- 
ernment of the severance of diplomatic relations. The delivery of the 
note was intended to coincide with the attack as a part of Japan’s prear- 
ranged war strategy. About three hours after the commencement of the 
attack, and while it was in progress, the Japanese Imperial Headquarters 
announced that war began as of ‘‘dawn’’ that date, meaning 7:30 A.M. 
Honolulu time. About eight hours still later (3:00 P.M. Honolulu time, 
9:00 P.M. Washington time), the United States Embassy at Tokyo re- 
ceived a communication from the Japanese Foreign Minister, informing 
our Government that a state of war had arisen between the two countries 
‘‘beginning today.’’ President Roosevelt appeared before a joint session 
of Congress on the following day, December 8th, to request that Congress 
declare the existence of a state of war between the United States and the 
Japanese Empire. The Congress was informed that ‘‘ Yesterday, Decem- 
ber 7, 1941 * * * the United States of America was suddenly and de- 
liberately attacked by naval and air forces of the Empire of Japan.’’ 
After detailing the course of events of the preceding day, the President 
asked the Congress to declare that ‘‘since the unprovoked and dastardly 
attack by Japan on Sunday, December 7th, a state of war has existed 
between the United States and the Japanese Empire.’’ (See House Docu- 
ment 453, 77th Congress, Ist Session.) The Congress responded by joint 
resolution ‘‘that the state of war between the United States and the Im- 
perial Government of Japan which has thus been thrust upon the United 
States, is hereby formally declared. * * *’’ The resolution was approved 
by the President and became effective December 8, 1941, at 4:10 P.M., 
Washington time. (55 Stat. 795.) 

No one denies the grim reality that the attack beginning December 7, 
1941, at about 7:30 A.M., Honolulu time, marked the commencement of an 
armed conflict between two sovereign nations which ended only when the 
Japanese surrendered nearly four years later. Furthermore, it seems to 
be agreed that the existence or non-existence of a state of war is a politi- 
cal question, to be determined by the political department of our Goy- 
ernment. The basic difference lies in the contention on the one hand 
that a formal declaration by the Congress, which alone has the constitu- 
tional power to declare and make war, is an essential prerequisite to ju- 
dicial cognizance of its existence; and the contention on the other hand 
that the existence of a war is not dependent upon its formal declaration, 
but rather is determinable from an appraisal of actualities; that the for- 
mal declaration by Congress on the day after the attack was merely a 
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formal recognition of that which was already actually in existence. Both 
contentions find very respectable support in the adjudicated cases. Since 
the contract was made in Virginia, its construction and effect are of course 
governed by Virginia law. But the Virginia courts have not spoken, and 
we therefore have the duty to determine what we conceive will be the law 
of Virginia when its courts do speak on the subject. 

All of the cases which support the appellee involve the death of an in- 
sured resulting from the Pearl Harbor attack under contracts of insur- 
ance, containing either identical or similar words of exclusion as those 
under consideration here. They are bottomed on the concept that courts 
may not take judicial notice of the existence of a war until it is formally 
and officially declared by the Congress of the United States; that the par- 
ties contracted in contemplation of this rule of law and are bound by it. 
A valid distinction is drawn between an act of war and a state of war, and 
the attack of December 7th is characterized as an act of war, which did, 
but not necessarily, eventuate in a state of war. The Panay Incident on 
the Yangtze River in China is suggested as a comparable act of war which 
did not eventuate in a state of war. Then too, it is said, in accordance 
with the universal rule, that if the words used to express the intention of 
the parties in the contract are ambiguous or susceptible of two meanings, 
one of which will permit recovery and the other will not, it should be given 
a construction most favorable to the insured. West v. Palmetto State Life 
Ins. Co., 25 S. E. 2d 475; Rosenau v. Idaho Mutual Benefit Assn., 145 P. 
2d 227; Savage v. Sun Life Assur. Co., 57 Fed. Supp. 620; Gladys Ching 
Pang v. Sun Life Assur. Co., Supreme Court of the Territory of Hawaii, 
October Term, 194d. 

The last cited case from the Territory of Hawaii calls attention to the 
joint resolution of Congress, approved December &th, formally declaring 
war, and points to what it considers the significance of the failure of the 
Congress to comply with the President’s request to declare that a state of 
war had existed since the ‘‘unprovoked and dastardly attack by Japan on 
Sunday, December 7th.’’ To show that the Congress could have, but 
did not recognize the existence of a state of war on December 7th, the court 
emphasized the difference between this resolution and the joint resolu- 
tion of Congress formally declaring war on Spain on April 25, 1898, in 
which war was specifically declared to exist, and had existed since the 21st 
day of April, 1898. The court also cites and quotes from a treatise by 
Manley O. Hudson, 39 Harv. Law Review, 1020, to the effect that for the 
purpose of municipal law, a state of war between the United States and 
Germany did not exist until its formal declaration by joint resolution of 
Congress on April 6, 1917, although the Congress was ‘‘perhaps compe- 
tent’’ to give the declaration a retroactive effect in view of the many previ- 
ous acts of war committed by Germany against the United States. This 
argument, of course, assumes the premise that the courts may not take 
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notice of the existence of a state of war until it is formally declared by the 
Congress. 

The authorities which support the contentions of the appellant also in- 
volve insurance contracts which are identical or similar to ours. Vander- 
bilt v. Travelers Ins. Co., 184 N.Y.S. 54, involved an insurance contract 
excluding from its coverage ‘‘death * * * resulting directly or indirectly, 
wholly or partly, from * * * war or riot.’’ The insured lost his life 
when a German submarine sank the British steamer Lusitania, on which 
he was a passenger. At that time a state of war existed between Germany 
and Great Britain, but not between Germany and the United States. The 
court rejected the contention that the United States must have been at war 
with Germany in order to come within the language of the policy, holding 
that ‘‘war is every contention by force between two nations under au- 
thority of their respective governments. ’’ 

Stankus v. New York Life Ins. Co., 44 N. E. 2d 687, involved an insur- 
ance contract also issued by this appellant, containing identical words of 
exclusion. The insured, a seaman in the United States Navy, lost his life 
when the U.S.S. Ruben James was torpedoed by German submarines on 
October 30, 1941. At that time, Germany was at war with Great Britain, 
but at peace with the United States. In holding that the insured’s death 
resulted from war or an act incident thereto, the court reasoned that the 
existence of a war was not dependent upon its formal declaration, but 
that any conflict between the armed forces of two nations under authority 
of their respective governments was commonly regarded as war. The 
attack on Pearl Harbor was cited as the latest illustration of war without 
formal declaration. Referring to the insurance contract, the court noted 
that the term war, as used therein, was not limited or restricted by any- 
thing appearing in the policy; that it referred to no particular type or 
kind of war, but applied in general to every situation that ordinary 
people would commonly regard as war, and should be so construed and 
enforced. In support of its definition of war, the Massachusetts court 
cited Bas v. Tingy, 4 Dall. 36, 1 L. Ed. 731; The Prize Cases, 2 Black 635, 
17 L. Ed. 459; Montoya v. United States, 180 U. S. 261; Oetjen v. Central 
Leather Co., 246 U. S. 297; Hamilton v. MeClaughry, 136 F. 445; Gitlow v. 
Kiely, 44 F. 2d. 227. 

In the Prize cases, supra, after the outbreak in hostilities between the 
States, President Lincoln, on April 19 and 27, 1861, issued an executive 
proclamation establishing a blockade of all Southern ports, and ordered 
the capture of all vessels violating the blockade. In pursuance of the 
proclamation, certain vessels belonging to foreign countries were captured 
and held as prizes of war. Congress was in recess at the time and had 
not acted upon the insurrection, and the question arose whether the vessels 
thus captured and held were war prizes under either municipal or inter- 
national law. It was argued with great force and eloquence that since 
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Congress alone was empowered to declare war, there could be no war cog- 
nizable in the courts without and until a legislative declaration thereof ; 
that only the Congress could interrupt the otherwise peaceful commerce 
between friendly nations. In holding that the vessels seized under the 
executive proclamation were war prizes, the court recognized that Con- 
gress alone had the constitutional power to formally declare a national 
or foreign war, but it also affirmed the power of the President, as Com- 
mander and Chief of the army and navy, to use the military and naval 
forces of the United States in case of invasion by a foreign nation. Said 
the court, ‘‘If a war be made by invasion of a foreign nation, the Presi- 
dent is not only authorized but bound to resist force, by force. He does 
not initiate the war, but is bound to accept the challenge without waiting 
for any special legislative authority. And whether the hostile party be 
a foreign invader, or States organized in rebellion, it is none the less a 
war, although the declaration of it be ‘unilaterial.’’’ The court called 
attention to the historical fact that the battles of Palo Alto and Resaca de 
la Palma had been fought before the passage of the Act of Congress de- 
claring war on Mexico on May 13, 1846, which recognized ‘‘a state of 
war as existing by the Act of the Republic of Mexico.’’ (9 Stat. 9.) And 
speaking of the commencement of the Civil War, the court used language 
which has singular application to our situation. ‘‘However long may 
have been its previous conception, it nevertheless sprung forth suddenly 
from the parent brain, a Minerva in the full panoply of war. The Presi- 
dent was bound to meet it in the shape it presented itself, without wait- 
ing for Congress to baptize it with a name; and no name given to it by 
him or them could change the fact.’’ And speaking of the province of 
the courts in a situation of this kind, the court said, ‘‘They cannot ask a 
court to affect a technical ignorance of the existence of a war, which all 
the world acknowledges to be the greatest civil war known in the history 
of the human race * * *.’’ Thus, the court left no doubt that the execu- 
tive proclamation was a political determination of a state of war, of whicli 
the courts were bound to take judicial cognizance. 

When one sovereign nation attacks another with premeditated and de- 
liberate intent to wage war against it, and that nation resists the attacks 
with all the force at its command, we have war in the grim sense of real- 
ity. It is war in the only sense that men know and understand it. Man- 
kind goes no further in his definitive search—he does not stand on cere- 
mony or wait for technical niceties. To say that courts must shut their 
eyes to realities and wait for formalities, is to cut off the power to reason 
with concrete facts. We cannot believe that the courts are deprived of 
the power to deal with this vital question in a practical and realistic sense. 

Let us suppose that Congress was not in session on December 7th when 
the Japanese attacked, and could not convene for thirty days, therefore 
could not and did not formally declare or recognize a state of war until 
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January 8, 1942. Meanwhile, the President, acting in his capacity as 
Commander and Chief of the armed forces, took all available measures, 
not only to repel the invasion, but waged, as we did, an offensive war at 
Midway and throughout the Pacific. And let us suppose that the insured 
here had been killed on January 7, 1942, in one of the many sea battles 
which ranged over the Pacific immediately after the Pearl Harbor attack. 
In these circumstances, it cannot be denied that the acts and conduct of 
the President, acting in furtherance of his constitutional authority and 
duty, would constitute a political determination of a state of war of which 
the courts would take judicial notice. We ean discern no demonstrable 
difference in the supposition and the actual facts, and we therefore con- 
clude that the formal declaration by the Congress on December 8th was 
not an essential prerequisite to a political determination of the existence of 
a state of war commencing with the attack on Pearl Harbor. 

But the actual existence of a state of war and the political determina- 
tion of its commencement with the attack on December 7th is immaterial 
to this lawsuit if the word war, as used in the contract, was intended by 
the parties to mean a state of war which commenced only with a formal 
declaration by Congress on December 8th. In construing and interpre- 
ting the contract between the parties, it is our function and duty to ascer- 
tain and effectuate their lawful intention. In so doing, we should place 
ourselves in the position of the parties when the contract was made, con- 
sider the purposes, the subject matter, and the circumstances under which 
their minds met. New York Casualty Co. v. Sinclair Refining Co., 108 F. 
2d 65; Cocke v. Vacuum Oil Co., 63 F. 2d 406; Western Commercial 
Travelers Assn. v. Smith, 85 F. 401; Restatement of Contracts, Sec. 226 & 
236. 

The subject matter of the contract was a risk assumed on the life of the 
insured by the Company, for a stipulated premium, and the use of the 
word war was obviously intended to denote a restriction or limitation 
upon the risk assumed. It is plain, therefore, that the definition given to 
the word war bears a direct relationship to the risk assumed, which is the 
subject matter of the contract. Viewed in this light, it is also plain that 
when the parties used the word war, they had in mind the hazard to 
human life incident thereto. Virginia courts adhere to the general rule 
that, as in other contracts, words used in insurance contracts to express 
the intent of the parties are to be construed in their plain, ordinary and 
popular sense, unless it is evident from the general scope and purpose of 
the contract that the words were intended to have some other special 
meaning. United States Mutual Accident Assn. v. Newman, 3 S. E. 805; 
Darden v. North American Benefit Assn., 170 Va. 479, 197 S. E. 413; 
Cooley Briefs on Ins., Vol. 2, p. 1004; Restatement of Contracts, See. 235; 
29 Amer. Juris., Sec. 159, p. 175. Furthermore, the language used in the 
contract to express the intention of the parties is that of the Company, and 
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it is only consistent with reason and justice that if a critical word or 
phrase in the policy is susceptible of more than one meaning, one of which 
permits recovery and the other does not, it should be given the construction 
most favorable to the insured. United States Mutual Accident Assn. v. 
Newman, supra; Marandino v. Lawyers’ Title Ins. Corp., 159 8. E. 181; 
Stroehmann v. Mutual Life Ins. Co. of New York, 300 U. S. 4385; Berg- 
holm v. Peoria Life Ins. Co., 284 U.S. 489. 

But we can find nothing in the subject matter, the context, or the pur- 
pose of this contract to indicate that the parties intended to use the word 
war in the technical sense of a formally declared war. The parties did not 
specify any particular type or kind of war, rather they used the all in- 
clusive term, and we think it only fair to assume that they had in mind 
any type or kind of war in which the hazard of human life was involved. 
In short, we think the parties contracted with reference to a ‘‘shooting 
war.’’ It follows therefore that the insured’s death resulted from war 
or an act incident thereto within the meaning and purpose of the insurance 
poliey. 

Finally, it is argued that the Company is precluded from contesting its 
liability under the policy by virtue of Section 4228(a), Virginia Code, 
1924, which pertinently provides that an insurance policy shall not be con- 
testable for any cause after one year from the date of its issuance ‘‘ex- 
cept for nonpayment of premiums, or the violation of the conditions of 
such policy requiring the payment of additional premium in the event of 
naval or military service in time of war; * * *’’ This statute necessarily 
enters into and becomes a part of every insurance contract written in the 
State of Virginia. On this basis, it is contended that since the provision 
covers and includes military service, within the limits of the risk assumed, 
the policy cannot be contested, because death resulted from military service 
unless the insured violated the conditions requiring the payment of addi- 
tional premium. 

But the Virginia courts have held that this statute relates to the validity 
of the contract, and does not deny the Company the right to controvert the 
amount of its hability, or to ‘contend that the risk was not assumed in the 
coverage.”’’ Darden v. North American Benefit Assn., 170 Va. 479, 197 
S. E. 418. See also New England Mutual Life Ins. Co. v. Mitchell, 118 F. 
2d 414, construing the same statute. Statutes of similar import have re- 
ceived a like construction by other states. See Metropolitan Life Ins. Co. 
v. Conway, 252 N. Y. 449, 169 N. E. 642; Equitable Life Assur. Society 
v. First National Bank, 113 F. 2d 272; Head v. New York Life Ins. Co., 
43 F.2d 517. The statute did not preclude a denial of coverage as in this 
case. 


The judgment is REVERSED. 
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HuxMaNn, Circuit Judge, DIssENTING : 


In my judgment, the decision of the lower court should be affirmed. In 
Gladys Ching Pang v. Sun Life Assur. Co. of Canada, decided at the Oc- 
tober, 1945, term of the Supreme Court of the Territory of Hawaii, the 
court concluded that the attack on Pearl Harbor on December 7, 1941, did 
not constitute war so as to relieve an insurance company of liability under 
a similar exclusion clause. This is a well reasoned, exhaustive opinion, and 
I agree with its reasoning. The gist of this opinion is adopted for the 
purpose of this dissent. In addition to what is said in that case, I desire 
to make the following observations. 

It is, of course, recognized without exception that where ambiguity 
exists in words or terms of an insurance contract, such ambiguity is most 
strongly construed against the insurance company and in favor of the in- 
sured. It is equally well recognized that a court may not and should not 
create an imaginary ambiguity in order to construe a contract against the 
company. 

If the word ‘‘war’’ has but one meaning and is susceptible of exact defi- 
nition so that the minds of reasonably intelligent men cannot differ as to 
its meaning, there is no occasion for the eonstruction of the contract. It 
must, then, be given the one meaning which it has to men of such intelli- 
gence. But if, on the other hand, it has different meanings, or if what is 
war may have different meanings when considered in different settings, 
then there is ambiguity in the use of these terms in the contract, unless the 
sense in which they are used is clearly set out and defined. 

‘*War’’ is a word of many meanings. It cannot be said that it has but 
a single meaning. Neither does what constitutes war between nations 
mean the same things at all times. So there are acts of war, or acts of 
aggression, which, while they may lead to war, do not constitute war them- 
selves. So, also, there is war in the legal sense, and in the material sense. 
Legal war exists when there is an interruption of all pacific relations be- 
tween nations and an authorized contestation of armed forces by the con- 
stitutional authority of the nations, while material war is evidenced by 
the use of armed forces by the parties. It is said that war ‘‘is not a mere 
contest of force, but must be an armed struggle carried on between two 
political bodies each of which exercises de facto authority over persons 
within a determinate territory, and its existence is determined by the au- 
thorized political department of the government.’’! 

In a legal sense, we are not and cannot be at war with another nation 
until Congress has declared war, either by a formal declaration of war or 
by an Act of Congress evidencing its consent to the waging of war, such 
as providing for the raising and equipping of armed forces, and author- 
izing the President to use them in combat with an aggressor nation. An 


1See 67 C.J., See. 1, on War. 
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act of aggression, whether large or small, by another nation, does not 
create a state of war until we accept the challenge in a way provided for 
under our Constitution. The President has power to resist acts of aggres- 
sion, but he is powerless to declare war, go to war, or put us into war with- 
out the formal action of Congress expressed by some form of statutory 
enactment. 

If we were at war with Japan during the attack on Pear] Harbor on De- 
cember 7, we were likewise at war with Japan during the bombing of the 
Panay. The Panay incident is sought to be distinguished on the ground 
that it was unintentional on Japan’s part, and the result of an accident. 
That was the explanation Japan gave, and we chose to accept it, because 
we did not at that time want to go to war. There is no doubt now that 
the Panay incident was deliberate, and I doubt if our government officials 
misunderstood it at the time. If the Pearl Harbor incident constituted 
war, then we were at war with Mexico when our fleet bombarded Vera 
Cruz, and we were at war with Mexico when our armed forces invaded 
Mexico in pursuit of Villa. Certainly the attack on Vera Cruz was just 
as deliberate as the attack on Pearl Harbor. There was no accident or mis- 
understanding in that attack. The gunfire from our warships was de- 
liberately and intentionally directed against the property of a sovereign 
nation, and killed Mexican citizens and destroyed Mexican property. 
Everyone knows that for a number of years, even before we went to war 
with Japan, the Japanese and Russian forces in Manchuria made numerous 
attacks on each other, some lasting for days. Yet both nations chose to 
ignore them and refused to go to war. During all this time they main- 
tained their diplomatic relations and carried on their ordinary peace-time 
activities. It will be recalled that for a long time after we were at war 
with Japan, we urged Russia to sever diplomatic relations with Japan and 
eo to war against her, but that Russia refused, and declared war and went 
to war against Japan only during the closing months of the war. Cer- 
tainly, all of these acts of war which the Russian and Japanese forces 
committed against each other were deliberate and intentional. It can- 
not, however, be contended seriously that Russia and Japan were at war 
during the time of each of these incidents, extending over a number of 
years, but were then immediately at peace again when the incident was 
over, and were at war again when the next incident occurred, because 
during all of this time they continued their diplomatic relations and con- 
sidered themselves to be at peace. These illustrations could be multiplied 
many-fold, but they suffice to show the distinction and difference between 
acts of aggression, which may or may not lead to war, and war itself. 
The only difference between the Pearl Harbor incident and the Panay and 
Vera Cruz incidents is one of degree. Those incidents did not lead to 
war. While the incident at Pearl Harbor did lead to war, it was legally 
possible to avoid war, and war did not come until it was declared. 
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Neither is the risk assumed for loss from acts of aggression between the 
armed forces of nations as great as loss from war. An act of aggression 
or an act of war may be a single incident or a limited number of incidents. 
Acts of aggression also cover a shorter period of time and are not waged 
with the same intensity as battles in war. As a result, an insurance com- 
pany might well be willing to assume such risks, but not be willing to 
assume the enormous loss resulting from a legally declared war. 

It seems to me that the word ‘‘war’’ and what constitutes war is sus- 
ceptible of different meanings and incapable of exact definition. It fol- 
lows that the sense in which these terms are used in the exclusion clause is 
ambiguous. While it may not be of legal significance, it is worthy of note 
on the question whether there is uncertainty in the mind of the company 
as to the ambiguity in the terms of the exclusion clause, that in another 
policy which we had occasion to consider in New York Life Ins. Co. v. 
Cooper, decided on the 26th day of October, 1946, the language employed 
was entirely different. The language in that policy excluded loss from 
death resulting ‘‘. . . from military or naval service in time of war; from 
a state of war, or insurrection.’’ This language is certainly broader than 
the language in the policy in question here, and does not have the same 
meaning. 

When ambiguity once exists, our duty under the well recognized rule of 
construction is clear. We do not gaze into a crystal ball to try to place 
ourselves in the position of the parties at the time of the execution of the 
contract in order to attune our minds to theirs, to try and think their 
thoughts as to how they would consider such a subsequent act as Pearl 
Harbor. The rule is clear that in such a case, we adopt the meaning most 
beneficial to the insured, and construe the contract most favorably to him. 
So construed, the ruling should be that the policy excludes loss from death 
resulting from war, meaning a legal war, but covers loss for death re- 
sulting from acts of aggression, whether they did or did not subsequently 
lead to war. 

For the above reasons, I respectfully dissent. 
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WESTCHESTER COUNTY v. RANOLLO 
CITY COURT OF NEW ROCHELLE, N. Y. 


{November 8, 1946] 


In prosecution of employée of United Nations for operating automobile at excessive 
speed question whether employée was immune from prosecution because of provisions of 
Congressional act held required to be treated under general rules of construction ap- 
plicable to criminal proceedings. 

Motorist was not immune from prosecution for driving automobile in excess of speed 
limits because he was employée of United Nations and was driving Secretary General 
of United Nations at time of alleged excessive speed. 


The defendant, as the operator of a motor vehicle, is charged with hav- 
ing violated the provisions of the ordinances of the Westchester County 
Park Commission, in that he did on the 17th day of October, 1946, on the 
Hutchinson River Parkway, a public highway in this City, operate said 
vehicle, for a distance greater than a quarter of a mile, at a rate of speed 
of fifty miles per hour, the legal limit being forty miles. Appearing 
through counsel, the defendant answers that he was operating said motor 
vehicle at the time and place complained of as an employee of the United 
Nations, and, in fact, he was accompanied in the vehicle at the time by the 
Hon. Trygve Lie, Secretary-General of the United Nations, and by virtue 
of these facts he urges that he is immune from prosecution in this Court, 
or, for that matter, in any Court. 

The claim for immunity rests upon Executive Order 9698, promulgated 
by the President of the United States February 19, 1946, by virtue of the 
authority vested in the President by See. 1 of the International Organiza- 
tions Immunities Act Approved December 29, 1945, otherwise known as 
Public Law 291, 79th Congress. That statute was enacted and designed 
to implement the Immunities provisions as embodied in the Charter of the 
United Nations. 

By the provisions of Article 105 of Chapter XVI of the United Nations 
Charter the signatories, including the United States, covenated and agreed: 


1. The Organization shall enjoy in the territory of each of its Mem- 
bers such privileges and immunities as are necessary for the fulfill- 
ment of its purposes. 

2. Representatives of the Members of the United Nations and offi- 
cials of the Organization shall similarly enjoy such privileges and 
immunities as are necessary for the independent exercise of their func- 
tions in connection with the Organization. 


It is to be noted significantly at this point that the phrase, ‘‘such privi- 
leges and immunities’’ is nowhere defined in the Charter. 

The Congressional Act (Public Law 291) provides, among other things, 
that ‘‘the privileges, exemptions and immunities provided for’’ herein may 
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be accorded, withheld, withdrawn, conditioned or limited by Executive 
Order of the President (See. 1). 

By See. 7 of the Act the national policy on the subject of immunity is 
laid down in the following words: 


(b) Representatives of foreign governments in or to international 
organizations and officers and employees of such organizations shall 
be immune from suit and legal process relating to acts performed by 
them in their official capacity and falling within their functions as 
such representatives, officers or employees except insofar as such im- 
munity may be waived by the foreign government or international or- 
ganization concerned. 

One examines the statute in vain for any definition of the term ‘‘legal 
process’’ or of the term ‘‘in their official capacity and falling within their 
functions as such representatives, officers or employees.’’ 

Again when we turn to Executive Order 9698, there is a declaration by 
the President that the United Nations are ‘‘entitled to enjoy the privileges, 
exemptions and immunities conferred by the said International Organiza- 
tions’ Immunities Act,’’ without any attempt to further define or limit or 
prescribe the extent of the immunities so conferred. 

It is urged in behalf of the defendant that the application of these cited 
provisions requires the exemption from prosecution or suit, criminal or 
civil, and without regard to the degree of the offense committed, of all 
personnel accredited to the United Nations as an international organization, 
without regard to the question as to whether the one so involved is the Secre- 
tary-General himself or an accredited delegate to the Organization’s deliber- 
ations, or the humblest servant attached to the personnel of the Organiza- 
tion, and without regard to the importance or unimportance of the fune- 
tions of the particular individual defendant in the deliberations and 
workings of the Organization so long as the defendant, at the time of the 
commission of the offense or the incurring of the liability, be acting in his 
official capacity. This Court is not prepared to accede to that view. 

In the absence of statutory definitions, the question presented must be 
treated under the general rules of construction applicable to criminal pro- 
ceedings in this State. Section 21 of the Penal Law very aptly furnishes 
the rule of construction in the following language: 


The rule that a penal statute is to be strictly construed does not ap- 
ply to this Chapter or any of the provisions thereof, but all such pro- 
visions must be construed according to the fair import of their terms, 
to promote justice and effect the objects of the law. 


To recognize the existence of a general and unrestricted immunity from 
suit or prosecution on the part of the personnel of the United Nations, so 
long as the individual be performing in his official capacity, even though 
the individual’s function has no relation to the importance or the success 
of the Organization’s deliberations, is carrying the principle of immunity 
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completely out of bounds. To establish such a principle would in effect 
create a large preferred class within our borders who would be immune to 
punishment on identical facts for which the average American would be 
subject to punishment. Any such theory does violence to and is repugnant 
to the American sense of fairness and justice and flouts the very basie prin- 
ciple of the United Nations itself, which in its preamble to its Charter 
affirms that it is created to give substance to the principle that ‘‘the rights 
of all men and women are equal.’’ 

Furthermore, the establishment of such a rule of immunity would far 
exceed any effort heretofore undertaken in the intercourse between nations 
to recognize the principle of diplomatic immunity, for ambassadors and 
foreign ministers and members of their households, accredited to a specific 
nation and enjoying immunity from prosecution here under the provisions 
of See. 25 of the Penal Law, at least, theoretically, were subject to return 
to their own country for trial and punishment. The United Nations has 
no tribunal for the trial and punishment of offenders among its personnel, 
and if blanket immunity were to be recognized as prevailing in this case 
then one would have to come to the conelusion that such an offender could 
escape trial and punishment completely. Certainly no court of justice. 
and no people who believe in justice, would be prepared to endorse such a 
position. 

It is interesting to note that. research discloses a similar attempt to es- 
cape punishment by one Avenol in the Courts of the Republic of France 
in 1934, when he was being held to account for alleged failure to support 
his family, he then being the Secretary-General of the ill fated predecessor 
to the present International Organization, namely, the League of Nations. 
The judgment in that instance refused to accord the claimed immunity, 
with the comment, ‘‘ No one may claim to be immune from suit in 50 States. 
That is practically in all the world. Such a privilege would be abhorrent 
to the fundamental idea of justice.’’ 

There can be no disputing of the proposition that if these internationa! 
legislative bodies are to function properly within the borders of the par- 
ticular nation that may be housing their activities, a certain amount of 
immunity, exemption and privilege is necessary to insure their necessary 
personnel against harassment by way of court proceedings, civil or erim)- 
nal, and every right thinking American citizen is sincerely anxious that the 
deliberations of this international body shall proceed uninterruptedly and 
with a maximum measure of success in everyone’s interests. 

This assurance can be given by interpreting the language of the Charter 
and the Act of Congress and the Presidential Executive Order as being 
limited in the application of the principle of immunity to those personnel 
whose activities are such as to be necessary to the actual execution of the 
purposes and deliberations of the United Nations as distinguished from 
those household servants and personnel who merely serve the personal 
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comfort, convenience or luxury of the delegates and Secretariat who actu- 
ally perform the true functions of the Organization. It is only by the 
application of such a rule that one can be said to be interpreting the law 
‘‘according to the fair import of its terms to promote justice and effect the 
objects of the law.”’ 

Our State and national legislators enjoy a measure of immunity so as 
to insure the proper functioning of the Congress and of the State Legis- 
latures, which falls far short of that measure of immunity contended for 
on behalf of the personnel of the United Nations, and no valid reason exists 
why the immunity accorded to the United Nations should be greater in 
scope than that found necessary to insure the proper functioning of our 
own Congress. 

It is only by a proper definition of the immunity to be accorded to the 
personnel of the United Nations and by a proper circumscription of the 
effect to be given the Congressional language that the American people can 
be assured that the hospitality accorded the United Nations on American 
soil will not be abused by conduct on the part of even the humblest mem- 
ber of its personnel in a manner that is hostile to the American concept of 
the equal administration of justice among our people. This Court feels 
strongly that the question of immunity under these circumstances should 
be entrusted not to the whim or eaprice of any individual or committee 
that might speak for the United Nations Organization, but rather that 
such immunity should be available only when it is truly necessary to assure 
the proper deliberations of the Organization—a circumstance that could 
be readily brought about if the granting of immunity were restricted to 
those cases where our own State Department certified that the exemption 
from prosecution or suit was in the public interest. 

In the light of the foregoing citations and principles, this Court holds 
that upon the facts in this case the defendant is not entitled to immunity 
as a matter of law without a trial of the issue of fact and is accordingly 
required to plead to the Information before the Court. 
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Tratado de Derecho Internacional Piblico. By Hildebrando Accioly. 
Rio de Janeiro: Imprensa Nacional; 1945-1946. Vol. I, Pp. xxvi, 664; 
Vol. II, Pp. vii, 519; Vol. ITI, Pp. viii, 645. 


In these three volumes the distinguished Brazilian jurist, now holding 
the post of the Under-Secretary of State in his country’s Foreign Office, 
gives us a Spanish translation of his three volumes published in Portuguese 
in 1933 ;* at the same time he has taken the opportunity of revising the 
earlier volumes and bringing the material down close to the date of publi- 
eation. American jurists, to whom Portuguese may have presented greater 
difficulties, have now an opportunity to become acquainted with the inter- 
pretation of international law by one of the foremost representatives of 
Latin American thought. 

What characterizes Ambassador Accioly’s work is the balanced judgment 
which he shows in treating the controversial aspects of his subject. In 
respect to classification of material and analysis of the subject the author 
follows the general lines of the Latin tradition. He is not a positivist, 
because he has too keen an appreciation of the inadequacy of a law based 
upon nothing more than the rules to which states have given their specific 
assent. He does not derive international law from the will of the state, 
because it seems clear to him that individual self-interest is a precarious 
source of juridical rules. He asserts the priority of international over 
national law as the only possible condition of the existence of a true com- 
munity of states. 

Upon the fundamental issue of sovereignty Accioly makes clear that the 
sovereignty of the state is subject to the law, and that it can not be made 
a justification for arbitrary conduct. The very existence of the interna- 
tional community implies restrictions upon the ‘‘independence’’ of states. 
Incidentally the author calls attention to the provisions of the Brazilian 
Constitution of 1891, as revised in 1926, which gave to the Supreme Court 
jurisdiction over suits ‘‘between foreign nations and the Union or the 
States,’’—a provision which has been carried over into the Constitution of 
Brazil of 1946, by which the Federal Supreme Court has competence to 
try ‘‘litigation between foreign powers and the Union, the States, the 
Federal District and the Municipal districts.’’ 

Upon the highly controversial problem in Latin America of the con- 
ditions which should attend the recognition of new governments the author 
points out the illogical and impractical character of the Estrada Doctrine, 

* Reviewed in this JOURNAL, Vol. 28 (1934), p. 615; Vol. 29 (1935), p. 538; Vol. 
30 (1936), p. 563. 
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asserting that the procedure of recognition is in no way an attack upon 
the sovereignty of the state, and that the substitute offered of maintaining 
or withdrawing diplomatic missions would be but another form of recog- 
nition. In respect to the thorny problem of intervention, the author, after 
analyzing the various forms of intervention and discussing instances taken 
from Brazilian history, is not afraid to contemplate the possibility, ‘‘when 
international organization becomes further advaneced,’’ of a right of col- 
lective intervention by the whole body of states as a means of correcting 
abuses and injustices. Upon the subject of the responsibility of the state 
he finds no difficulty in accepting the principle of the minimum standard 
of justice which the government of the alien may claim in his behalf. 

The treatise of Sr. Accioly is valuable not only because it is marked by 
good judgment in the treatment of problems which are still on the fringes 
of international law, but because it contains at the same time numerous 
illustrations of the application of legal principles taken from the foreign 
relations of Brazil. The rapid development of the regional group of the 
American States within recent years makes it all the more important that 
students in the United States should keep in touch with the juridical prob- 
lems of Latin America and with the traditions and ideals of Latin American 
jurists, among whom the author takes first rank. 

C. G. FENWICK 
Of the Board of Editors 


The British Year Book of International Law, 1945. London: Oxford 

University Press; 1946. Pp. vi, 341. Index. 

This second volume of the British Year Book of International Law to 
appear under the editorship of Professor H. Lauterpacht maintains the 
high standards of the 1944 volume. 

Of outstanding value are the contributions of Mr. C. Wilfred Jenks, 
Legal Adviser of the International Labor Office. In an article of sixty- 
two pages Mr. Jenks discusses ‘‘Some Constitutional Problems of Interna- 
tional Organizations.’? Under this rubric he makes a comparative study 
of the constitutional provisions and the constitutional practice of the 
United Nations, the League of Nations, the International Labor Organiza- 
tion, the United Nations Relief and Rehabilitation Administration, the 
Food and Agriculture Organization, the International Bank and Fund, 
the International Civil Aviation Organization, and various other compara- 
ble organizations and agencies. Topics to which he devotes considerable 
attention include Purposes and Competence; Membership (including ad- 
mission, withdrawal, expulsion, and suspension); Composition of Repre- 
sentative Organs; Voting; Permanent Staffs; Powers; Immunities; 
Finances; Amendment. Here is the grist for many an advanced seminar 
in international organization. In a shorter Note Mr. Jenks discusses ‘‘The 
Legal Personality of International Organizations. ”’ 
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In ‘‘Some Aspects of Modern Contraband Control and the Law of 
Prize,’’ Mr. G. G. Fitzmaurice rouses the sleeping dogs of Anglo-American 
controversy over neutral rights and attempts to justify British prize court 
practice. Fortunately the subject is becoming less important. Professor 
Lauterpacht continues his scholarly contributions on recognition in ‘‘De 
Facto Recognition, Withdrawal of Recognition, and Conditional Recogni- 
tion.’”’ Mr. Wyndham L. Walker discusses the historical background of 
‘*Territorial Waters: The Cannon Shot Rule’’ and shows that the ‘‘rule 
was already well known and appealed to as law by diplomatists before 
Bynkershoek wrote.”’ 

Other contributions include the following: ‘‘Leibniz as International 
Lawyer,’’ by J. Walter Jones; ‘‘The Most-Favored Nation Standard in 
British State Practice,’’ by Georg Schwarzenberger; ‘‘Who Are British 
Protected Persons?’’ by J. Mervyn Jones; ‘‘The Place of the Calvo Clause 
in International Law,’’ by K. Lipstein; ‘‘ International Law and the Con- 
troversy Concerning the Word ‘Law,’’’ by Glanville L. Williams; and 
‘*TInternational Civil Aviation and the Law,’’ by R. Y. Jennings. 

There are Notes on ‘‘The Relationship of International Organizations to 
Municipal Law and their Immunities and Privileges,’’ and on other topies, 
and the usual digest of English court decisions on international law. The 
volume contains a large number of book reviews. 

HERBERT W. Briaos 
Of the Board of Editors 


Die Entwicklung zur staatlichen Handelsschiffahrt im Spiegel des inter- 
nationalen Rechts. By Serge Maiwald. Stuttgart: Wissenschaftliche 
Verlagsgesellschaft ; 1946. Pp. 141. 


This first book on international law from post-war Germany which this 
reviewer has seen is an investigation of the development toward state 
merchant vessels as reflected in international law. Based on a full use of 
the corresponding literature in the different great languages, it gives a 
survey of international treaties and an analysis of the jurisprudence con- 
eerning immunity of state ships in the Courts of the principal European 
states and of this country. It is an excellent and interesting study, not 
devoid of new and original ideas. 

The author tries to prove that this jurisprudence is, in the last analysis 
political in character; that it reflects, as in a mirror, the political, economic, 
and ideological position of the state of the forum. Hence the difference 
between the Continental and the Anglo-American approach. Hence, some- 
times, the difference between the attitude of British and American Courts. 
Thus in World War I British courts, under the political impact of the 
war, granted immunity to ships of the Allies carrying goods for war pur- 
poses, not only when they were owned or chartered by a foreign state, but 
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also to private vessels carrying state cargoes. The courts of this country, 
on the other hand, where the prevailingly private character of maritime 
transportation of goods dominated, notwithstanding the existence of the 
Fleet Emergeney Corporation, gave immunity only to ships which were 
owned by or in the actual possession of foreign states. Thus in the 
Spanish civil war, British courts granted immunity to ships requisitioned 
by the Madrid Government (The Christina), whereas American courts, 
under the impact of the strong isolationist neutrality wave, denied it 
(Navemar). 

The author further tries to show that the whole development since the 
beginning of the XIXth century must be understood by starting from 
the liberal-democratice conception of the legitimate and limited activities of 
a state, and from the liberal conception that transportation of goods and 
passengers on the seas is essentially a private commercial enterprise for 
profit and cannot be regarded as a legimate field of state activity. In 
consequence immunity was granted to warships (The Exchange) and to 
other vessels for governmental or non-commereial purposes. And even 
when state ownership, not state function, was taken as a eriterion, ‘‘ public 
ships’’ were identified with non-merchant vessels, ‘‘private ships’’ with 
merchant vessels. 

The first inroad into this conception came with the mail-boats. If they 
were state-owned and, perhaps, manned by navy personnel the solution 
was easy (The Parlement Belge). But postal conventions and juris- 
prudence later granted immunity also to mail-boats which were only 
chartered or even only subventioned by a foreign state. The doctrine de- 
veloped the idea of the service public, regardless of property. The problem 
was posed by the dual purpose of these ships—earrying mail, which was 
also, in the liberal conception, a legitimate state activity, but also earry- 
ing passengers and goods. Only immunity in time of peace was granted 
to them; in regard to the law of maritime warfare and neutrality they 
were assimilated to private (merchant) vessels (The Bundesrat, The 
Herzog). 

World War I brought an expansion of the liberal conception of ‘‘state 
ships’’ in Continental and British courts. But after the war the Allies 
tried to reintroduce the liberal order in world economy. But the American 
Emergency Fleet Corporation continued and these ships became in the 
post-war period the prototype of the ‘‘state merchant vessel.’’ The 
continuance of these ships was a mere solution of embarrassment, dictated 
by purely financial considerations. These ships served exclusively com- 
mercial purposes for profit. They savored of the state only in that they 
were state-owned. Foreign Courts granted them immunity (The Ice 
King), just as American courts did in regard to Italian state merchant 
vessels (The Pesaro), but only on account of state ownership, and not with- 
out grave doubts. Mereantile circles urged the doing away with these 
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‘*privileges.’’ After the Public Vessel Act of 1925, by which this country 
waived the immunity of these ships, the way was free for the adoption of 
the Brussels Convention of 1926. It had primarily a political character, 
reaffirming the liberal conception of state ships and barring the claim of a 
different ideology that maritime transportation be regarded not as a com- 
mercial operation for profit, but as a public function, as the exercise of 
sovereignty. 

The issue has become acute with the appearance of the Soviet merchant 
marine. The Soviet ships, based on an anti-liberal communistie concep- 
tion of the state, are in every point totally different in character from the 
United States merchant vessels of the Emergency Fleet Corporation. 

Joser L. Kunz 
Of the Board of Editors 


Diritto Internazionale Bellico. By Giuseppe Vedovato. Florence: San- 
soni; 1946. Pp. 360. Appendixes. Index. L. 600. 


The book under review is not, as one might expect from the title, a trea- 
tise on the laws of war, but a collection of three studies dealing with differ- 
ent problems in this field. The studies are written to show the present day 
chaotie condition of the laws of war and the need for their revision. 

The first and longest study (pp. 11-172) displays the insufficiency of 
present day positive international law concerning occupatio bellica by 
giving a detailed account and analysis of German legislation in occupied 
countries of Western Europe. In comparison with Raphael Lemkin’s book 
the theme is a restricted one: restricted to German occupations, consider- 
ing only German legislation, and only with regard to Holland, Belgium, 
France, and Alsace Lorraine. The study is based on a collection of hun- 
dreds of German legislative acts up to April 1942. From that date on, the 
author says, these German acts were no longer obtainable, but he believes 
that all basic legislation was made prior to that date. This assumption 
seems to be correct, as Lemkin’s work also contains few texts after this 
date. 

The second study (pp. 175-217) demonstrates the insufficiency of posi- 
tive international law for the protection of historic monuments and works 
of art against aerial attacks. In a very interesting and highly documented 
study the development of this problem from 1907 is studied: World War 
I, the proposal of the Dutch Archeological Society of April 1918, the 
‘‘Hague Rules’’ of 1923, the Roerich Pact of 1935, the Draft Convention 
of the International Office of Museums of 1939, the Draft Convention of 
the International Association Lieux de Genéve, the declaration of many 
cities as ‘‘open cities’? in World War II, and the devastations of this war. 
The author who does not even mention in this respect the atomic bomb, 
urges a new international convention, to be worked out by the UN. 
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The third study (pp. 221-293) treats the problem of the punishment of 
war crimes. The author starts from the Hague Conventions of 1907, sur- 
veys the work of the corresponding Commission at the Paris Peace Confer- 
ence of 1919, inter-war developments, and the developments leading to the 
Nuremberg Trial. The study was written before the Judgment was given 
but the London Accord of 1945, the Statute of the International Military 
Tribunal, and the Indictment are fully reprinted in English in an appendix. 

Although the author cannot yet know much of the most recent literature 
on this topic, his study is based on an immense literature, including Pro- 
fessor Glueck’s book. 

Speaking as a jurist, the author is bound to emphasize the many 
ical anomalies’’ involved: there did not exist a positive international 
criminal law; it is not possible to explain away the contradiction with basic 
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legal principles nullum crimen sine lege and nulla poena sine lege; positive 
international law did not know an individual criminal lability of persons, 
acting as organs of a state; the exclusion of the plea of superior command ; 
the doubtful legality of the court’s competence, which could not even be 
challenged; the partiality of the court, functioning as party, judge, and 
judging under a law made by a party to the case; the application only 
against the vanquished, not the victors, in contradiction with elementary 
notions of law and justice. 

The author feels that Nuremberg was much more a political than a legal 
affair, that an essentially political objective was cloaked by a juridical ap- 
pearance. He concludes that it would have been more logical and more 
in harmony with juridical conscience to repeat of the indicted men the 
words which Robespierre uttered concerning Louis XVI: I] n’était pas un 
accusé, mais un ennemi; il n’y avait pas de proces a faire, mais une mesure 
de salut public a prendre. 

JoseF L. KuNz 
Of the Board of Editors 


Os Suditos Inimigos. By Antonio Chaves. Sao Paulo: Grafica Editora 
“‘Lex’’; 1945. Pp. 426. Index. 


The book under review is a detailed and painstaking investigation of the 
Brazilian attitude toward enemy subjects in World War II. And for com- 
parative purposes the attitudes of the other belligerents in the two World 
Wars and Brazil’s attitude in the first are surveyed. The principal de- 
crees are reprinted on pp. 336-419. 

Brazil, like all the countries of the Civil Law, had, prior to 1914, no tra- 
ditional law against ‘‘alien enemies’’ and against trading with the enemy. 
But here as elsewhere much of the Anglo-American traditional law was 
accepted by imitation or reprisal, contrary to the previously held classical 
doctrine that wars are waged between states, not between citizens, and 
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that private property is sacrosanct. The author investigates the definition 
of physical and juridical persons as ‘‘enemy subjects,’’ the organs created 
for the application of the measures against the person and property of 
enemy subjects, prohibition of trading with the enemy, annulment of com- 
mercial contracts, facultas standi in judicio, rescission of worker’s contracts, 
‘civilian internment,’’ declaration of enemy 


political activities—but no 
property, prohibition to sell, sequestration, liquidation, and industrial, 
literary, and artistic property rights. 

The author makes a severe criticism of Brazilian war legislation. <All 
the laws were ‘‘decree-laws’’ of the authoritarian Vargas dictatorship. 
There was an immense torrent of deecree-laws, ordinances, resolutions, in- 
structions, circulars; no system emerged here, a truly chaotic mass of law 
appeared which made it often difficult to know what laws were still in 
force or what their actually valid text was. Sometimes measures were 
taken which were not authorized by any legal form. The author reproaches 
the legislator for acting at times with basic ignorance of the elementary 
principles of international law. Anti-enemy measures were sometimes 
taken against Brazilian citizens. Many measures were in the author’s 
opinion unjust, others inefficient. 

The author particularly attacks the principle of nationality as the sole 
criterion of enemy character. This criterion was quite insufficient and 
precarious, especially in view of the large number of enemy nationals 
resident in Brazil and in view of the strongly ideological character of the 
war. Only German, Italian, and Japanese nationals were declared ‘‘enemy 
subjects.’’ But great injustice was thus done to many ‘‘enemy subjects”’ 
long resident in Brazil, often strongly opposed to the governments of their 
countries. Even more absurd was the treatment of anti-fascist Germans 
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and Italians and of Jewish refugees from these countries as ‘‘enemy sub- 
jects.”’ Austrians were not regarded as enemy subjects. But as the pass- 
port was proof of nationality under the law, Austrian refugees, travelling, 
by necessity, after the annexation, on a German passport, were held to be 
‘‘Germans.’’ True, they could, under the law, register as Austrians after 
their arrival. But the authorities often refused to accept, such registration. 
holding that an Austrian nationality no longer existed. 

The author laments that Brazil, at one point, has given the 
ample’’ of a completel:- new measure by ordering a collection of 10-30% 
from enemy bank deposits over a certain value. This measure hit only 
rich enemies and only those who had their fortune in bank deposits and 
similar values, whereas land-holding enemies suffered no damage; on the 
contrary, by the prohibition to sell they often profited from the rising 
prices. While these levies were used to create an Indemnity Fund, even 
the relatives of the sailors of torpedoed Brazilian ships could obtain notb- 
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ing for years, because of the not-existence of a distribution plan. <A point 
not investigated by the author is that the measures were taken also against 
subjects of states with which only diplomatic relations had been broken; 
the legality under international law is here more than doubtful. 

To give an illustration of things that happened, we cite (p. 155) the case 
of two men, speaking German in their store; a third person told them that 
this is illegal and was ejected by the two. The Tribunal de Seguranca 
Nacional acquitted them. The Court, apart from holding that there is no 
legal prohibition against the use of an enemy language, gave the following 
remarkable reasons: the men spoke the Bavarian dialect which is ‘‘rather 
different from German,’’ they were both Brazilian citizens; they had to 
speak German, as they understood very little Portuguese, a language hardly 
spoken in that zone of the State of Santa Catarina, in which they lived. 

The study of this detailed work shows again that the much-advertised 
‘‘progress’’ in international law is often an illusion and that, with regard 
to the legal status of alien enemies and to all other points, there is an urgent 
need for a revision of the laws of war, which are, at the present time, in a 


chaotie condition. 
JOsEF L. Kunz 
Of the Board of Editors 


Seizure of Territory. The Stimson Doctrine and Related Principles. By 
Robert Langer. Princeton: Princeton University Press; 1947. Pp. viii, 
314. Index. $3.50. 


‘ 


For centuries a ‘‘right of conquest’’ was generally admitted; a seizure 
of territory by an aggressive nation was accepted as a fact with little or no 
concern by the international community. In the first part of his book Mr. 
Langer shows the development since the late eighteenth century of a com- 
munity interest in this matter, expressed eventually in the principle of 
non-reeognition to transfers of territory affected by force. This develop- 
ment culminated in the 1930’s with the Stimson Doctrine (1931), the 
recommendation of the Assembly of the League of Nations in the Man- 
churian incident (1932), the Chaco Declaration (1932), the League Council 
report on Leticia (1933), and various Inter-American treaties. 

Some of the legal aspects of the principle of the non-recognition of ter- 
ritorial seizures are discussed in the second part of the book. The author 
points out that no legal obligation to abstain from recognition was created 
where the principle took the form of a unilateral declaration, as in the 
statement by Secretary Stimson and the Chaco Resolution, but that an 
obligation did in fact result where the principle was embodied in an inter- 
national compact, such as the Anti-War Treaty or the Montevideo Con- 
vention. He discusses the difference of opinion that arose as to whether 
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the Assembly Resolution of March 11, 1932, created a legal duty on the 
part of members to abstain from recognizing Manchukuo. Other legal 
questions examined include the problem of diplomatic and consular repre- 
sentation in a non-recognized seized area, the status of property there, and 
the validity of the acts of the dispossessing sovereign. 

The third part of the book summarizes diplomatic practice of the last 
decade. The author discusses at some length the seizures of territory in the 
Far East by Japan, in Ethiopia and Albania by Italy, in Austria and 
Czechoslovakia by Germany, and in Eastern Europe by Russia. Although 
he confesses some difficulty in procuring adequate information for this 
portion of his monograph, the account which he gives is a good one, prob- 
ably the best now available. 

The book is well organized, well written, and well documented. Very 
little comment is interpolated by the author, who explains that he prefers 
‘to let the documents speak for themselves.’’ His conclusions are reserved 
for the last chapter of the book. Here the author admits the shortcomings 
and limitations of the principle of non-recognition to territorial changes 
brought about by force, asserting that ‘‘it failed miserably’’ in Ethiopia, 
Austria, Czechoslovakia, and Albania. Not least among the reasons for 
the failure was the refusal of many nations to adhere to programs of non- 
recognition. Mr. Langer admits also the inconvenience occasioned by non- 
recognition to nations with property and other interests within seized 
areas, whose welfare and security call for official relationships that are 
impossible without diplomatic and consular officials. In spite of these 
admissions of the shortcomings of non-recognition, Mr. Langer still main- 
tains that the principle is generally constructive, that its positive aspects 
outweigh its limitations. He asserts that non-recognition supports the 
morale of the people in the seized area, that juridically it is beneficial to 
those nationals of the seized area who are within the jurisdiction of the 
non-recognizing state, and that ethically it is a protest against conquest. 
While the Charter of the United Nations has no article comparable to 
Article 10 of the Covenant of the League of Nations, which might furnish 
a basis for the principle, Mr. Langer expressed the hope that the new 
security organization will nevertheless adopt a program of non-recognition 
of territorial seizures. 

The only disappointing part of this fine monograph is this final chapter. 
While the chapter is entitled ‘‘Conclusion,’’ it is not a conclusion at all but 
only a statement of opinions. These opinions are interesting, but since they 
have not been substantiated in the earlier part of the volume, they appear 
quite unconvincing. As a result, after reading the book one still wonders 
whether the non-recognition of seized areas is a program worth adopting. 

NorRMAN HILL 


University of Nebraska 
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El Mar Territorial y 429.000 Km.2 de Platforma Continental que Aumentan 
el Territorio Nacional. By Jose Luis Laris Casillas. Mexico: Universi- 
dad Nacional Autonoma de Mexico; 1946. Pp. 133. Appendices. 


This study, prepared as a thesis in the Faculty of Law and Social Sei- 
ences of the University of Mexico, is a concise general survey of the law of 
territorial waters. Its particular contribution is the inclusion of detailed 
references to Mexican laws, decrees, regulations, and treaties and a final 
chapter on the problem of the continental shelf. On various topics within 
the general subject there are brief historical summaries from Greek and 
Roman times to the current period, with attention paid both to doctrine 
and to state practice. The discussions on this subject at the Hague Codifica- 
tion Conference of 1930 are appropriately indicated. The Mexican nine- 
mile limit is held to be justified, a conclusion with which the reviewer 
disagrees. The author’s argument is not strengthened by invoking in 
this connection the treaty of 1848 between the United States and Mexico 
regarding the boundary at the mouth of the Rio Grande. The author 
clearly points out the weakness of the Declaration of Panama of 1939 which 
asserted a very extensive neutrality zone around the American continents. 
The author accepts the view that the rights which a state has over its terri- 
torial waters are properly described as ‘‘sovereignty.”’ 

The Chapter on the continental shelf naturally lays stress on the United 
States proclamation and the Mexican draft law of 1945; both these docu- 
ments are given in appendices. There is a brief but interesting examina- 
tion of the scientific basis of the delimitation of the continental shelf and 
reference to prior doctrinal discussions by Storni, José Leén Suarez, and 
Ruelas. Borchard’s analysis in this JoURNAL in 1946 is relied on, and the 
author advances certain technical criticisms of the Mexican draft law. The 
discussion concludes with emphasis upon the economic importance of the 
continental shelf to Mexico; the extent of the area off the coasts of Mexico 
is shown by an official chart in another appendix. Reasons are given 
justifying claims to such areas and there is a suggestion that the matter be 
treated by one of the Inter-American Conferences. 

Puitie C. JESSUP 
Of the Board of Editors 


Les Sources du Droit International. Etude sur la jurisprudence de la Cour 
Permanente de Justice Internationale. By Max Sgrensen. Copenhagen: 
Einar Munksgaard; 1946. Pp. 274. Price: Dan. er. 15. 

This study was prepared before the Permanent Court of International 
Justice had been replaced by the new International Court of Justice; 
since the Statute of the new Court conforms in all essential points to the 
Statute of 1920, however, the author rightly believed that he was justified 
in publishing the study. The problem which he seeks to solve is whether 
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the contents of Article 38 of the Statute prescribing the law to be applied 
by the Court correspond to the general rules of international law in the 
matter of sources or whether the Article is of such an exceptional char- 
acter that it sets aside the presumed traditional concepts. As to interna- 
tional conventions and custom mentioned in paragraphs 1 and 2 of the 
Article, the author finds no difference of opinion among writers that in 
these respects the Article is in conformity with traditional doctrine. This, 
however, is not the case with respect to paragraph 3 which authorizes the 
Court to apply the general principles of law recognized by civilized na- 
tions. Some opinions are cited holding that this paragraph constitutes an 
exceptional source not traditionally recognized but the author does not 
agree with them. 

A helpful prelude to the body of the work is given in Chapter I, which 
contains a summary of the views of a number of modern writers on the 
subject of the sources of international law. The succeeding chapters 
analyze the decisions and opinions of the Court involving the authority 
attributed to each category of law enumerated in Article 38. The author 
concludes that the wording of this Article has not exercised a decisive in- 
fluence on the jurisprudence of the Court; that its dispositions correspond 
to the principles by which every international judicial organ is inspired 
in the exercise of its functions, and that the decisions and opinions of the 
Court would have been the same in the absence from the Statute of all 
stipulations relative to the sources of law to be applied. A resumé in 
Danish, chapter by chapter, is appended. The study should be of value to 
everyone interested in the development of international jurisprudence. 

GEORGE A. FINCH 
Editor-in-Chief 


Problemas del Derecho de Nacionalidad (Proposiciones de Reforma). By 
Juan A. Lessing. Prologue by Isidoro Ruiz Moreno. Buenos Aires: 
Tipografica Editora Argentina; 1946. Pp 163. Index. 


This book, described by its author as containing proposals for a reform 
of the law of nationality, consists of summary statements under the follow- 
ing titles: Basis of Nationality, Publicity in the Law of Nationality, In- 
congruities in the Rules of Nationality, Points of Relationship in the Law 
of Nationality, Persons with Abnormal National Status, Organization and 
Draft for the Establishment of an International Office on Nationality 
Problems. 

Although the author has treated his subject-matter synthetically, he has 
given us a thoughtful, suggestive, and well-reasoned study of one of the 
most controversial topics in the entire field of law, with special reference to 
the part which the organization of the United Nations should play in de- 
veloping more realistic and practical views and reducing to a minimum the 
causes of misunderstanding between states and of uncertainty to individ- 
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uals. He takes the position that under Article 55 of the Charter of the 
United Nations it is for the new international organization to pave the way 
for the solution of the grave problems which arise all the time owing to 
the abnormal personal status of countless individuals throughout the world 
today. The question of the regulation of the national status of persons is 
no longer a matter of merely domestic interest. The adoption of the prin- 
ciples of the jus soli and jus sanguinis (and he might have added also the 
controversial jus domicilii, followed in Brazil and Mexico) in the legisla- 
tion of most countries unquestionably creates political and legal situations 
which can not but have serious international repercussions. 

The author has covered the salient questions in the broad field of nation- 
ality law. He has criticized existing legal theories, pointed out practical 
difficulties, and suggested compromises and solutions. He devotes many 
pages to a study of the provisions of the Charter of the United Nations and 
urges the establishment of an International Office for Nationality Problems, 
to have charge of all questions relating to nationality (Appendix, pp. 141 
and following). 

Dr. Lessing’s work is concise and to the point. It is basic and offers an 
excellent point of departure for a more detailed study in the light of recent 
political and juridical developments in the organization of the United Na- 
tions looking toward general agreement on a matter so vital to individuals 
and nations. 

J. TRIZARRY Y PUENTE 
New York City 


L’Ordinamento Capitolare in Orrente nei Privilegi Toscani dei Secoli XII- 
XIV. By Giuseppe Vedovato. Florence: Monnier; 1946. Pp. 176. 
Appendix. L. 350. 


Dr. Vedovato’s book is a useful outline of the privileges obtained by the 
Tusean cities in the Mediterranean basin and especially in the Levant from 
the 12th to the 14th Century through the so-called Capitulations. The 
vreater part of the work is devoted to the history and an analysis of the 
Capitulations obtained by Pisa, one of Italy’s leading maritime republics 
until her defeat by the Genoese in the naval battle of Meloria (1284). A 
short appendix deals with the Capitulations negotiated by Florence, which, 
after the downfall of Pisa, took over a share of her trade with the Orient. 
The author separately examines Pisa’s Capitulations with the Byzantine 
Empire, the Christian prinicipalities, and the Moslem powers in the Orient. 
He outlines the various classes of privileges which were granted to the 
Pisans, such as trade advantages, most favored nation treatment, exemp- 
tion from escheat and the right of shipwreck, and the grant of various 
property rights over entire sections in several cities. The author conelu- 
sively supports the view already entertained by this reviewer (The Italian 
Conception of International Law, New York. 1943. p. 28), that many Ca. 
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pitulations negotiated by Italian maritime cities during the period ex- 
amined were in the nature of bilateral agreements, international in char- 
acter, rather than unilateral concessions by the Oriental powers. Dr. 
Vedovato’s work is based chiefly on documents preserved in the Florentine 
archives. Although not very original the book sheds some new light on the 
dates, specific contents, and historical background of some Capitulations. 
Its usefulness for students of the history of international law would be 
ereater if the author had drawn a more detailed comparison between the 
Capitulations of Pisa and those of other Mediterranean powers. Like many 
Italian works, the book lacks an index. 
ANGELO PIERO SERENI 

New York City 


Comparative Law: An Introduction to the Comparative Method of Legal 
Study and Research. By H. C. Gutteridge. Cambridge: Cambridge 
University Press (New York: The Macmillan Company); 1946. Pp. 
xvi, 208. Appendix. Index. $3.00. 


Of all the learned professions possibly the lawyer’s is the most provincial. 
The doctor or engineer does not hesitate to use and apply knowledge with- 
out regard to the nation in which it may originate. Professor Gutteridge 
points out that in England there is not only indifference to the study of 
other legal systems, but one often finds positive hostility. ‘‘In his heart 
of hearts the average English lawyer is in agreement with the sentiments 
expressed by Junius, when he complained bitterly of Lord Mansfield’s 
treachery in corrupting the noble simplicity and the free spirit of our 
Saxon laws by importing into the court over which he presided such ele- 
ments of polution as the Roman code, the laws of nations and the opinions 
of foreign civilians.’’ 

In this small volume Professor Gutteridge has provided a guide and 
handbook to the comparative method of legal study. Without minimizing 
the difficulties, he presents in a masterful way the practical and theoretical 
utility of the study of comparative law as an instrument for the growth 
and development of law as such. Being himself deeply convinced of the 
general value of the comparative method, the author surveys its possi- 
bilities and limitations in many separate fields of application. In defining 
and outlining the province of comparative law the author points out that it 
is not a distinct branch of law like family law or maritime law, but rather 
a method of study applicable to any such branch. The German term 
is more apt, but ‘‘comparative law’’ is too firmly 
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comparison of law 
established in English usage to be dislodged. 

While Common Law jurists, familiar with the laws of other nations, have 
borrowed freely, particularly from the Roman Law, it was not until the 
latter half of the nineteenth century that comparative law secured definite 
recognition as a branch of legal study. In England the turning point was 
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the publication of Maine’s Ancient Law in 1861, and on the Continent the 
foundation in Paris of the Société de Législation Comparée in 1869. In 
the meantime a number of legal scholars, organizations, universities and 
publications have recognized the value of comparative law as an instrument 
for the creative evolution of national law. 

The value of the comparative study varies in different fields. In legal 
philosophy, the history of law, and in parts of family and property law, 
for instance, where each nation has worked out for itself the legal insti- 
tutions most congenial to its temper and its national way of life, it will 
serve chiefly to increase the scholars store of knowledge. But in commer- 
cial law, for instance, critical comparative study has produced results of 
practical value by furthering the movement for the unification of law of 
different nations on points where the diversity of national systems caused 
hardship. Notable achievements have been made in the uniform law of 
collision at sea, negotiable instruments, and carriage by air. The Busta- 
mante Code of Private International Law has been adopted by many Latin 
American Republics. In the United States the Uniform Negotiable In- 
struments Act, the Uniform Sales Act and the Uniform Warehouse Receipts 
Act represent notable advances. Possibly maritime, commercial, com- 
munications and private international law offer the most promising fields. 

Comparative study is indispensable for the international lawyer, public 
or private. It serves as a corrective against the tendency of the interna- 
tional lawyer toward an uncritical application of the principles of his own 
national system to international questions. The international lawyer 
trained in the Common Law, who is unfamiliar with the codes, institutions, 
and procedures of the Civil Law, is not prepared to deal understandingly 
with judges or counsel for foreign governments with a Civil Law _ back- 
ground. While there is little hope for creating a single international legal 
language, Professor Gutteridge believes that the compilation of an inter- 
national legal dictionary should be seriously considered. If preliminary 
explorations in the vocabularies of selected topics suggested that such an 
application is at all possible the task should be taken in hand by a repre- 
sentative and authoritative international body. 

Because of his deep insight and familiarity with the Common Law, the 
Civil Law, and International Law, Professor Gutteridge, emeritus pro- 
fessor of Comparative Law and Fellow of Trinity Hall in the University 
of Cambridge, has contributed a volume that no one interested in the crea- 
tive growth of the law can afford to neglect. All who are concerned with 
the unification of law and the development of international law into world 
law will find wise counsel and stimulus in this book. Its value is enhanced 
by an appendix which gives an extensive list of foreign law reports and law 
reviews. 

JAMES OLIVER MURDOCK 
The George Washington University Law School 
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Vélkerbund, Dumbarton Oaks, und die schweizerische Neutralitat. By 
Paul Guggenheim. Ziirich: Europa Verlag; 1945. Pp. 112. 


The well-known Swiss international lawyer, Professor Paul Guggenheim, 
discusses in this little book some problems of international organization in 
the light of the Dumbarton Oaks Proposals and the League experience. 
The particular position of Switzerland as a traditionally neutral country 
is constantly before the author. Of the three functions of international 
organizations—legislative, judicial, and executive—least emphasis is placed 
on the first and, while the Proposals fail to break new ground in this respect, 
no decisive import is attributed to this fact. The absence of a clear distine- 
tion between political and legal disputes is regretted. The author does not 
think that both types of controversies should be submitted to the Security 
Council. He seems to assume (it is believed mistakenly) that the Proposals 
were intended to confer upon the Security Council the power to decide dis- 
putes. This view is based on paragraph 1 of Section B of Chapter VIII. 
If there was any doubt about the meaning of this clause it has been removed 
by the Charter which limits the power of the Security Council to the mak- 
ing of recommendations. This would seem to be in line with the author’s 
ideas on the matter. 

Sanctions are discussed in some detail. The author correctly insists that 
the absence from the Proposals of a provision corresponding to Article 10 
of the Covenant of the League had the effect of increasing tremendously 
the discretionary element in the powers of the Security Council. The 
author attaches some importance to giving explicit reeognition to the 
freedom of Members to take action in support of either party involved in 
case the Security Council fails to agree on the aggressor and measures of 
repression. It may be observed that this has been done to some extent 
in Article 51 of the Charter. Neutrality does not seem to the author to 
be incompatible with the Proposals. Drawing upon the experience of 
Switzerland in the League he formulates two basic conditions: first, the 
organization must be so constructed as to ensure the absolute superiority 
of the law-abiding states against the aggressor, and secondly, the neutral! 
state may participate in collective sanctions only so long or so far as its 
relations with the aggressor, which is also its neighbor, are not seriously 
endangered. He believes that a neutral is not limited to choosing between 
indifference towards or participation in, collective sanctions. It may also 
adopt a political attitude which does not amount to giving support to the 
law-breaking state. This discussion, it may be noted in passing, has no 
eurrent importance in view of the position of the United Nations with 
respect to neutrals. The League made concessions to Switzerland to make 
it possible for her to join. The United Nations is not at present disposed to 
accord differential treatment to any would-be member. 

In conclusion the author considers the role of publie opinion in an inter- 
national organization and the possibilities of achieving a working compro- 
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mise between heterogeneous political and economic systems. Without ex- 
aggerating the importance of democratic institutions he believes that the 
maintenance of international peace presupposes on the part of members of 
an international organization at least the readiness to seek an accommoda- 
tion of their conflicting interests. Encouraged by the performance of the 
Soviet Union in the League of Nations he does not think that the methods 
of democracy are incompatible with the ideological bases of the Soviet 
Union. The general recognition of the rights of man appears to the author 
as the necessary foundation for a policy of mutual understanding which 
alone can harmonize the existing heterogeneity between the political and 
economic systems prevailing within the international community. It may 
be readily conceded that the adoption of an international bill of the rights 
of man would create a minimum of homogeneity between such conflicting 
systems, and make cooperation a good deal easier. 

The book is of considerable interest as affording a valuable insight into 
the reactions of a thoughtful neutral towards the United Nations. It is 
written dispassionately and with a profound knowledge of the mechanism 
of international organizations for the maintenance of international peace 
and security. 

Leo Gross 
Fletcher School of Law and Diplomacy 


United States, Department of State. Papers Relating to the Foreign Re- 
lations of the United States: The Paris Peace Conference 1919. Vol. V, 
pp. vi, 950, $2.25; Vol. VI, pp. vi, 1021, $2.25; Vol. VII, pp. vi, 985, $2.50 ; 
Vol. VIII, pp. iv, 986, $2.25; Vol. IX, pp. iv, 1054, $2.75; Vol. XIII, pp. 
xiv, 1018, $3.25. Maps and Indices. Washington: Government Print- 
ing Office, 1946-1947. 


The so-called Council of Four was the supreme authority during the 
aris Peace Conference of 1919, from the time of the setting up of the 
Council in March, 1919, until the signing of the Treaty of Versailles on 
June 28, 1919. The full official record of the meetings of the Council, 
about two hundred in all, are now made public in Volumes V and VI of 
the series. 

A large part of Volume V is taken up with the discussion of the Italian 
claims in regard to Dalmatia. President Wilson insisted that the question 
had to be asked at every point whether the lines of the settlement squared 
with the new order to be established by the League of Nations. M. Clemen- 
ceau, on the other hand, objected that. it was not possible to change the 
whole policy of the world at one stroke (Vol. V, p. 90). Mr. Lloyd George 
admitted the strength of President Wilson’s arguments, but he believed 
that if Great Britain had felt scruples about the Italian claims they should 
have been expressed before the signing of the Treaty of London. Signor 
Orlando maintained that the attachment of the Covenant of the League of 
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Nations to the Peace Treaty with Germany would make it impossible for 
Italy to take part while reserving the Treaty with Austria. Otherwise 
‘‘Italy would engage itself to guarantee the territories of other countries, 
without being itself guaranteed’’ (Vol. VI, p. 485). The unresolved 
differences between these points of view were reflected in the terms of the 
peace settlement and accounted, at least in part, for some of the failures of 
the later decades. 

Volumes VII, VIII and IX contain the minutes of the Council of Heads 
of Delegations, a designation given to the Supreme Council in the form it 
assumed after the signing of the Treaty of Versailles and the second return 
of President Wilson to the United States. Among the subjects which re- 
ceived particular attention were the determination of the Austrian fron- 
tiers, the troubled relations between Roumania and Hungary, the estab- 
lishment of Commissions of Control in Germany, the arrangements for 
plebiscites in various parts of Europe, and the convocation of the League 
of Nations. Volume IX concludes with the significant note that the ses- 
sions of the Peace Conference at Paris terminated with the meeting of the 
Council of Ministers of Foreign Affairs on January 21, 1920. Thereafter 
the Conference of Ambassadors continued to carry on the business which 
had been begun, while questions of a more general nature were reserved for 
the action of the governments themselves, or for meetings of Premiers. 

In reviewing these volumes of discussions auxiliary to the Peace Con- 
ference proper, one is impressed with the fact that many of the problems 
now confronting the makers of peace in Europe were also uppermost after 
World War I. After all, the physical nature of the continent has not 
changed ; but some of the victors then are not in that category now. Russia 
was then prostrate. The infant League of Nations was being relied upon to 
settle many questions left open and this too has its parallel in the United 
Nations today. International organization supplies the way but not neces- 
sarily the will to codperate. M. Clemenceau, in his usual trenchant man- 
ner, warned his colleagues that Germany only wanted admission to the 
League of Nations to make trouble there. He remarked that ‘‘peace must 
first be established as a living thing in Europe’”’ (Vol. VI, p. 158). 

While the treaty with Germany had been signed, the other treaties of the 
peace settlement had still to be completed and political and economic prob- 
lems of the moment had to be dealt with. Then as now, hunger followed 
in the wake of war and the return to stability in Eastern Europe was slow. 
It was with such matters as these the Heads of Delegations were concerned. 

Volume XIII of the series, which is intended to be the final volume, differs 
from the others in that it does not concern itself with the negotiations. It 
presents the actual texts of the Versailles Treaty as well as of the Treaty 
of Berlin of August 25, 1921, which resulted from the refusal of the Senate 
to ratify the former. The announcement of the State Department accom- 
panying the volume informs us that it was prepared at the direction of 
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President Roosevelt in the hope that it would serve as a basis for further 
and more popular studies which would convey to the layman some idea of 
the complexities of peace-making and the successes and failures of the 
peacemakers of 1919. Vertical lines in the right-hand margins guide the 
reader to the actual text. The annotations follow the text, article by 
article, and deal not only with material tending to elucidate the application 
of the text but also with facts which have occurred since the making of 
the treaties which bear upon the particular texts. These annotations were 
prepared by Denys P. Myers, with the collaboration of Bernadotte E. 
Schmitt and others of the staff, who are to be commended for the care and 
objectivity with which the work has been completed. 

It is precisely because of the necessity of establishing peace as a 
thing’’ that these volumes will be found of great interest and importance 
by those who will have this task in hand for many years to come. Authori- 
tative reports such as these may be viewed as bases for strategic histories, 
or, as President Raymond Fosdick of the Rockefeller Foundation has 
phrased it in a somewhat different connection: ‘‘so that the record of past 
suecesses and failures may be available for the guidance of the future.”’ 

ARTHUR K. KUHN 


living 


Of the Board of Editors 


Defeat in Victory. By Jan Ciechanowski. New York: Doubleday; 1947. 
Pp. xvi, 397. 


This is the type of book of which we may see many examples. It is well 
written and a good account of Washington diplomacy. In substance the 
former Polish Ambassador blames President F. D. Roosevelt for sacrificing 
the eastern part of Poland to Soviet Russia. F. D. Roosevelt made many 
mistakes including the one of promising what he could not perform. It 
is perfectly true that he had promised Polish representatives that he would 
not see Poland mutilated but he was five thousand miles away, and, in the 
face of the Soviet pressure, helpless. So we will be in many settlements that 
are now temporarily made. 

The author is mistaken in relying upon the United States to cure the 
incurable. Doubtless we will be belabored by many countries that have 
an irremediable grievance. 

Epwin BorcHARD 
Of the Board of Editors 


NOTES 


La Croizx-Rouge et les conventions de Geneve. By Auguste-Raynald 
Werner. Geneva: Georg; 1943. Pp. 447. Fr. Sw. 8. The author of this 
volume has undertaken to study from a critical point of view and dans 
sa plus grande généralité the juridical system of the Red Cross (p. 16). 
The product should be of great value to students of international organi- 
zation as well as to those who are concerned with the application of the 
principle of humanitarianism in the world. 
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Viewing the Red Cross as an indispensable machinery of public life (p. 
38) and as a personne non-étatique du droit des gens (p. 89), Dr. Werner 
skillfully shows the relationship of the different elements in the organiza- 
tion of the Red Cross in the world, pointing out the relationship of na- 
tional units to their respective governments, the nature of the League of 
these national elements, and the role of the International Committee. The 
law underlying the international activity of the organization is considered 
in some detail, much of the volume being taken up with an examination of 
the multilateral conventions involved. To matters relating to prisoners of 
war the author has devoted nearly a third of the book. <A short section 
(pp. 389-391) is given to Red Cross activities in connection with the treat- 
ment of civilian internees, a subject which, in the opinion of the reviewer, 
would have merited more extended treatment. While the author’s plan 
apparently did not involve documentation on the actual application of 
conventions, there are general references to the experience of recent wars 
(as at pp. 184, 287), with some mention of the effects of developments in 
the First World War, and some reference to practice as late as 1940 (pp. 
339, 377). 

Students of public international law will find some discussion relating 
to the droit commun as well as treaty law (as at pp. 226, 227, 326), and 
brief discussion of the legal aspects of such questions as the treatment of 
escaped prisoners of war in neutral jurisdiction (pp. 367, 380). The useful 
ness of the volume is enhanced by careful and logical arrangement of ma- 
terials. 

RosBert R. WILSON 


Of the Board of Editors 


Uprooted Jewish Refugees and Displaced Persons After Liberation. 
By Zorach Warhaftig. New York: Institute of Jewish Affairs; 1946. Pp. 
vii, 219. $2.75. Most refugees and displaced persons today are neither 
the wards nor the responsibility of any nation. Within this grave and 
complex quandary of the uprooted people there is the distinet and tragic 
problem of the Jewish refugees and displaced persons. This volume was 
published to call the attention of the Second Part of the First Session of 
the General Assembly of the United Nations to this persistent problem. 
Although the study is concentrated upon the specific case of Jewish DP’s, 
it also presents the salient background of the underlying general problems 
of refugees and displaced persons. Based not only upon exhaustive 
documentation but also upon the author’s personal contacts with refugees 
and potential refugees during his extensive travels in Germany, the work 
is the best dispassionate, scholarly, and even original, introduction to 
this field. 

JOSEPH S. RoucEeK 
Hofstra College 


Canada at Geneva. By S. Mack Eastman. Toronto: Ryerson; 1946. 
Pp. 117. Appendix. $.75. In appraising the role of Canada at Geneva 
Dr. Eastman has presented an extremely worthwhile critical account of 
Canada’s reaction to international problems during the troublesome period 
between the two wars. The volume assumes that the reader is conversant 
with world developments but it is to be regretted that more basic docu- 
ments were not included in the Appendix. Any small volume written on 
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the work of a particular country does not permit a sufficiently broad per- 
spective and materially tends to overemphasize the importance of that 
country’s decision in world affairs. This volume is no exception to that 
phenomenon. 

Dr. Eastman regrets that Canadian statesmen at Geneva asserted a Ca- 
nadian point of view on all problems which he interprets as an anti-Euro- 
pean complex. He admits that the statesmen reflected the attitude of the 
Canadian people. But he is extremely critical both of the Canadian 
statesmen and of the people themselves. His approach to all international 
problems leads him to underestimate the contribution of Canada in every 
phase of international work. At Geneva the advocates of territorial guar- 
antees, of which France was naturally the most persistent exponent, viewed 
any other policy as negative. Even other positive contributions were re- 
earded as negative in this light, which leads Dr. Eastman to uuderestimate 
the valuable contribution of Canada in many fields, particularly in the 
pacific settlement of international disputes. Both views, those of the Ca- 
nadian statesmen reflecting the views of Canadian public opinion and 
occasionally visiting Geneva, and those of Dr. Eastman, an international 
civil servant living at the world’s international centre, are readily under- 
standable. But no country passed any self-denying ordinances nor offered 
blank checks to any international organization, nor yielded any domestic 
jurisdiction to the international society, and Canada was no exception. 
The whole international situation must be considered in evaluating the con- 
tribution of any nation, and Canada has no reason to apologize for its 
policies at Geneva. 

There is a tendency to overlook the fact that Canada, with a small popu- 
lation situated on the periphery of the world’s troubled areas, a late arrival 
in the world’s councils, has made enormous strides internationally. The 
astute policies of Mackenzie King and the late O. D. Skelton, implemented 
by such men as Riddell, Pierson, and Reid, to name only a few, have en- 
hanced the prestige of Canada and made decided contributions in the inter- 
national field. 

E. ARMSTRONG 
Washington, D. C. 


Peoples Speaking to Peoples. By Llewellyn White and Robert D. Leigh. 
Chicago: University of Chicago Press; 1946. Pp. x, 122. This is one of 
the specialized studies published in connection with the report of the Com- 
mission on Freedom of the Press. The subject is of interest to interna- 
tional lawyers in two ways. International law, like all systems of law, 
rests on sufficient intercommunication among the subjects of that law to 
maintain common opinions. Law cannot exist except in a community, and 
a community cannot exist without communication. A second interest 
to international lawyers lies in the fact that effective international com- 
munication requires rules of international law to regulate it. The early 
international unions dealt with international telegraphic and postal com- 
munication. Subsequently, radio has required extensive international 
regulation. The press, the motion picture, and other mass media of 
international communication are the subject of pending international 
discussions. Thus a study of international communication throws light 
both upon the solidity of the basis of all international law, and upon the 
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conditions which should determine the content of an important special 
field of international law. 

This little volume provides the facts of mass communication, the com- 
panies involved, the extensiveness of their operations, and the methods 
and modes of censorship and other barriers to free international communi- 
cation. The authors emphasize particularly the problem of quality, and 
recognize that completely free international communication of ‘‘finished 
products’’ such as newspapers, books, and voice broadcasts may provide 
intolerable opportunities for spreading misinformation and misunderstand- 
ing. On the other hand there is no adequate reason why ‘‘raw materials’’ 
such as original press reports, photographs, and point-to-point broadcasts, 
and ‘‘semi-finished products’’ such as press association reports should 
not be freely transmitted across national boundaries. Such materials do 
not reach the public until they have been edited, and the responsibility 
is, therefore, with the editor rather than with the international communi- 
cation agency. 

The volume is designed to be opinion-forming as well as informative. 
Concise propositions for national policy, United Nations policy, and inter- 
national regulation on most matters concerning international communica- 
tion are included in the text in italics. These propositions are summarized 
in the final chapter under the heading Improvement of Facilities, Reduc- 
tion of Barriers, Improvement of Quality. The authors favor conditions 
which will permit private agencies to do the international communication 
job so far as possible but they recognize that national governments and 
United Nations agencies will have to give supplementary services. The 
Department of State’s program of international broadcasting and cultural 
relations is in general approved. 

Official and unofficial sources are classified in a concluding note. 

QuINCY WRIGHT 
Of the Board of Editors 


Cartels in Action. By George W. Stocking and Myron W. Watkins. 
New York: Twentieth Century Fund; 1946. Pp. xii, 534. Charts and 
Tables. Index. $4.00. This is the first of a three-volume study of the 
problems of national and international monopoly undertaken by the Twen- 
tieth Century Fund in 1944. This volume undertakes to examine inten- 
sively actual cartel experience in eight specific industries in which cartels 
have played an important part. The approach used is novel in that the 
authors have used a ease history method, giving a factual account of the 
origins and operations of cartel arrangements in the fields of sugar, rubber, 
nitrogen, iron and steel, aluminum, magnesium, incandescent electric lamps, 
and chemicals. 

The authors define a ‘‘cartel’’ as ‘‘an arrangement among, or on behalf 
of, producers engaged in the same ‘ine of business, designed to limit or 
eliminate competition among them.’’ Cartels, we are told, range from 
loosely defined gentlemen’s agreements or informal understandings among 
business rivels, to formal compacts providing administrative machinery 
for regulating output, sharing markets, and fixing prices. Some cartels 
are set up with the active help of national governments whereas others are 
established by private corporations some of which have secret agreements 
in actual violation of the laws of the countries in which they exist. While 
pointing out that the difference between governmentally sponsored cartels 
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and those which are privately contrived is often difficult to discern, typical 
examples of the former type may be found in the sugar and rubber indus- 
tries, coffee valorization and tin consortium. Industries which have lent 
themselves to private cartels are aluminum, magnesium, and electrie lamps. 
Nitrogen and iron and steel cartels, although promoted by private pro- 
ducers, were usually the result of negotiations of a quasi-public character, 
with a considerable degree of government observation and association, 
except with respect to the American group. 

Cartels are further broken down into ‘‘two broad, but not always sharply 
differentiated, categories: defensive and aggressive.’’ Leading the defen- 
sive type is sugar, ‘‘an industry long wracked by surplus capacity and a 
chronically depressed market. .”’ Since not only the financial security 
of business interests was at stake, but also the livelihoods of large sections 
of the population, defensive action became necessary. Typical of the aggres- 
sive type is aluminum ‘‘which has never in its half-century history known 
ruinous prices or faced a serious problem of excess capacity or dislocated 
markets.’’ The balance of the cartels under consideration fall into one 
or the other categories, depending upon international economic and political 
conditions. 

Regardless of whether they are government-sponsored or privately con- 
trived, whether they are defensive or aggressive, whether they are legal or 
illegal in their countries of origin, or whether they take the form of in- 
formal understandings among business rivals, international cartels have 
one element in common. They seek to free producers from the influence of 
market forces and to subject the market to deliberate and concerted control, 
by and for producers, and represent a type of economic planning primarily 
for the protection and promotion of producer interests. 

A concluding chapter, which discusses the role of the I. G. Farbenindus- 
trie in the development of international cartels, is particularly interesting 
in the light of the trial in Nuremberg, by a United States Military Tribunal, 
of 24 of the leading executives of that international monopoly, on charges 
of preparing and participating in aggressive warfare, the first proceeding 
of its kind in international legal history. This chapter contains an ab- 
sorbing analysis of how this gigantic combination of German chemical 
companies built up its own power as well as Nazi influence before the war, 
by working out restrictive trade agreements with leading producers in the 
United States, England and other countries. 

The basic conclusions resulting from this study have been reserved by 
the authors for the second volume in the series which will appear shortly. 
It is their intention, in that volume, to describe and appraise the methods 
and economic effects of cartels in every field and to make conclusions and 
recommendations for action. Their only conelusion here is that ‘‘a strik- 
ingly wide divergence is shown in these case studies between business 
philosophy and business practice, between business rhetoric and business 
behavior. In surveying the actual conduct of business, one finds with 
less and less frequency evidence of those economic principles and habits of 
thought which supposedly animate a free private enterprise. . . . What was 
once a way of life in the business world is fast becoming a way of rumination 
—or oratory. If competition is to survive, it must be more than a shibbo- 
leth or a slogan.’’ 

KE. NoBLEMAN 
Department of Justice 
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International Implications of Full Employment in Great Britain. By 
Allan G. B. Fisher. London and New York: Royal Institute of Inter- 
national Affairs; 1946. Pp. vii, 202. Comment. Supplementary Note. 
Index. $3.50. Men of public affairs and economists in Great Britain are 
well aware that British public opinion today gives priority in economic 
matters to stability, full employment, and adequate social security. Not 
many decades ago priority was reserved for maintaining what Professor 
Fisher? calls an ‘‘Open International Economie Order.’’ Now, however, 
the maintenance of an open international economic order is profoundly 
questioned and debated in Great Britain, while the general acceptance of 
the doctrine of full employment is widespread and non-political. The 
nature of this conflict is the subject matter of the short book by Professor 
Fisher. 

Funetionally the work falls into five main divisions: chapters two and 
three elucidate the concept of full employment; chapters four and five 
develop the concept of an open international economic order; chapters 
six and seven discuss some of the consequences to full employment of 
membership in an open international order; chapters eight and nine set 
up safeguards that are available, especially to Great Britain, in attempting 
to maintain a system of full employment midst international economic 
fluctuations; chapters ten and eleven ventilate the alternatives to an open 
international economic order for Great Britain. 

The entire book leans heavily upon the published works of others; in- 
deed, Professor Fisher states that it is his objective to present the argu- 
ments as they have been developed and let the reader choose. Professor 
Fisher has brought forth, within the confines of one small book, most of the 
propositions and agruments originating in the two concepts being dis- 
cussed, and, while leaning heavily in the direction of placing the power 
and prestige of Great Britain on the side of an attempted revival of some 
sort of open international order, he presents the arguments against such 
a policy with acuteness equal to the arguments that he marshalls for his 
preference. Professor Fisher’s objective is to elucidate alternative costs 
und dangers in adopting either program. He is appealing for support on 
this basis, but not before having presented a well balanced exposition of 
alternatives. His own words are that ‘‘the support which can politically 
be mobilized in favor of either of our main objectives must necessarily 
depend on what it costs in terms of other desired objectives, or rather on 
what it is expected to cost, which is not always the same thing, and the 
estimates relevant for this purpose will themselves be dependent on con- 
ditions which are constantly changing’”’ (p. 7). 

In his discussion of full employment Professor Fisher takes much for 
granted, and difficult indeed will be the analysis unless the reader is 
familiar with the works of Keynes and Beveridge. Much the same holds 
for his discussion of an open international order, for the reader must be 
familiar with the development of the international institutions of the 
nineteenth century political, economic and legal order. 

This book is the best short statement of the implications of a full em- 
ployment program on international affairs with which this reviewer is 
familiar. 

Grover A. J. NOETZEL 
University of Miami 


1 Price Professor of International Economics at The Roya) Institute of Internationa! 
Affairs, London, England. 
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American Sea Power Since 1775. By J. Roger Fredland, Wiliam W. 
Jefferies, Neville T. Kirk, Thomas F. MeManus, Elmer B. Potter, Richard 
S. West, Jr., and Allan Wescott. Philadelphia: Lippincott; 1946. Pp. viii, 
609. Photographs. Maps. Index. $5.00. The task of presenting the his- 
tory of the United States Navy in a single volume has been rendered 
complex by reason of the vastness of its operations during the recent war. 
The authors of this book, all of whom are teachers at the Naval Acadamy, 
have accomplished this task in a commendable manner. Their presenta- 
tion is clear, precise, and without a trace of sensationalism. ‘The first 
three-fifths of the book constitutes a history of the Navy from the 
Revolution to 1941. A single-volume history of this sort does not pretend 
to add to the knowledge of this period, but it does provide an adequate 
background of past achievements and traditions for the more detailed 
account of the naval operations of World War II which follows. For the 
latter section of the book the authors have utilized the testimony of former 
Japanese naval officers as well as the multitude of other source materials 
now available. In certain instances they draw upon the Japanese testi- 
mony to revise estimations made known during the war. 

As the authors declare in their preface, this is ‘‘primarily an opera- 
tional history.’’ Accordingly they are concerned first of all with the 
operations of ships (and ship-based aircraft), with naval campaigns and 
engagements, and they achieve their purpose well. The text is well il- 
lustrated by diagrams of engagements and by charts showing the strengths 
of opposing forces. Study of these engagements is facilitated by use of the 
index, which lists all vessels, foreign as well as American. 

This study also treats other aspects of our naval history, including 
naval geography and logistics, the impact of technological developments 
upon tactical and strategical concepts, and the many elements which make 
up sea power. Unfortunately the treatment of the period since 1941, 
which is excellent for its coverage of numerous naval operations, devotes 
slight attention to these related matters. There is practically no discus- 
sion of the activities of the Navy ashore, no recognition of the contribu- 
tions of the Naval Reserve to the winning of the war. Likewise, although 
the personal qualities of the Navy’s heroes of the past are chronicled 
realistically, only Mitscher and Halsey emerge with a trace of individual 
personality in the reporting of the campaigns of World War II. 

JOHN W. MASLAND 
Dartmouth College 


France Yesterday and Today. By Katherine Munro. London: Royal 
Institute of International Affairs; 1945. Pp. 107. Appendix. $1.25. 
France and Britain. By Chatham House Study Group. London: Royal 
Institute of International Affairs; 1945. Pp. 110. $1.75. As France 
muddles through a series of Parliamentary crises again in a not unfamiliar 
fashion the appearance of these two discerning monographs will definitely 
contribute to a better understanding of problems underlying the ‘‘ Fourth 
Republic’s’’ reorientation in world affairs. The first, France Yesterday 
and Today, is calculated to present in capsule form French political de- 
velopment down to 1945. It also includes a discussion of the geography, 
natural resources, and general economy of France, all of which are inte- 
grated with the political discussion of this thorough study. 

Much of the material, to be sure, covers familiar ground. That the 
seventy years of the third Republic were punctuated by eighty-eight cabi- 
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nets, an overstock of political parties, and an impotent executive are facts 
well known to most observers. But for a synopsis the subject-matter is 
effectively presented. Indeed, it would be difficult to find a more intelli- 
gent briefing on administrative and political questions confronting the 
French nation within the confines of a work twice the length of this modest 
primer. The account of the politics and policies of the Republic since 1871 
is presented with unusual clarity, making it possible for even the casually 
interested reader to detect certain patterns in the labyrinth of competing 
political groups. 

While this work does not purport to offer a variety of pregnant reeom- 
mendations for the rebuilding of France, it does inject an occasional sug- 
gestion. For example—in true British tradition—there is a strong hint 
that the French Chamber of Deputies should be rebuilt ‘‘not in its present 
semi-circular form, allowing gradations from Right to Left, but as a ree- 
tangle with clearly defined sides.’’ The general tone, however, remains 
at the descriptive level and succeeds admirably in giving a quick profile of 
this land and people, whose history, says Paul Valéry, ‘‘consists mainly in 
its ceaseless work of self-formation.’’ 

France and Britain is concerned more specifically with the immediate 
political and economic relations between these two countries. Like the 
above companion monograph, it starts off with an historical approach, but 
the much larger proportion of the study is devoted to an analysis of stra- 
tegie and economic factors that must be understood if conflicting national 
interests are to be harmonized. 

As this report seeks to examine Anglo-French relations from the stand- 
point of how such codperation ‘‘fits into the general framework of British 
policy,’’ it is not to be assumed that the views expressed would necessarily 
be repugnant to Frenchmen. In any ease it is an eminently fair presenta- 
tion of the alternative policies available to both countries. For Britain 
a keystone argument for warm relations with France is the establishment 
of western security. Codperation with France, therefore, is an indispen- 
sable condition for the discharge of British obligations to continental 
Europe. It is also a necessary complement to the Anglo-Soviet Alliance, 
because this Treaty was expressly devised to prevent further German ag- 
gression and such an end can only be realized if Germany is constantly 
confronted with the prospect of a war on two fronts. 

To France the advantages of close collaboration with Great Britain are 
portrayed with equal vigor. France, it is conceded, might try to achieve 
isolation but she lacks the power to sustain such a position. Similarly, 
she could strive for security ‘‘by absorption in a purely continental system,’’ 
but here again evidence is marshalled to show that France’s policy per- 
force must be carefully synchronized with Britain’s if the security of 
western Europe is to be preserved. 

Perhaps the strong emphasis on military security dates this monograph, 
which was completed just a few days following the German surrender in 
May, 1945, but it also contains useful material on the need for economic 
and cultural reciprocity between France and Britain. Both monographs 
deserve a prominent place among the literature that deals not only with 
these two countries but with the general subject of international relations 
as well. 

Moos 


The Johns Hopkins University 
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The Course of German History. By A. J. P. Taylor. New York: Cow- 
ard-MeCann; 1946. Pp. 231. Index. $3.00. A. J. P. Taylor is of the 
younger generation of English historians. The author of several other 
works on European history and diplomacy, he is an Oxford Tutor and a 
commentator on world affairs for the British Broadcasting Corporation. 
The present volume was first published in England in 1945; only minor 
changes were made in the American edition. 

Like many others, Taylor has attempted to find out why modern German 
history has had such an unfortunate course both for the Germans and for 
Europe. The result is a striking volume, written in a lively, frank style, 
which presents that history in terms of certain strongly held convictions. 
Taylor begins by stating that few historians who have hitherto dealt with 
the subject have recognized what to him appears fundamental, that German 
history presents a special case which differs essentially from the historical 
development of the British and French peoples, for example, in that the 
Germans never achieved freedom for themselves. Napoleon brought them 
a measure of liberation from the old order, to which there was only half- 
hearted response and ultimately a mild nationalist movement of a dis- 
tinetly reactionary flavor. The revolution of 1848 was a fiasco in which 
the liberal leaders demonstrated for the most part political incompetence, 
a failing whieh Taylor finds in succeeding generations. Because of the 
developments of 1848-49 the ruling elements—the Junkers, the capitalists, 
the militarists—or the impulses which they gave to German politics, domi- 
nated the German scene from the time when Prussia defeated Austria and 
thus became the major power, throughout the period of the German Em- 
pire, when Germany had a parliamentary government in form only, and 
even in the revolution of 1918 which, Taylor points out, worked no radical 
change in the German picture. The Weimar period he regards as largely 
a sham; its infancy marred by a continuation of many of the old forces, 
it achieved a certain glory in the few years of Stresemann’s policy of ‘‘ful- 
fillment,’’ only to end with Bruening’s decree dictatorship and plans for 
monarchist restoration, and ultimately the Nazis. Taylor believes that it 
was the lack of any real freedom which made the Germans turn to mili- 
tary ventures and preparation therefor. This compensation was provided 
by the ruling groups, however reluctantly in particular cases, because it 
was the only way to prevent the whole political and social structure from 
collapsing. The tragedy of Germany and the world, in Taylor’s view, is 
that no political force in Germany was ever strong enough or directed with 
sufficient acumen to turn Germany into truly democratic and peaceful 
channels, and here he places the responsibility on all non-Conservative Ger- 
man parties. Taylor does not deny that there have been many good Ger- 
mans who have regretted this state of affairs and even attempted to combat 
it. He disposes of them, however, by asking what they have amounted to. 

Obviously no particular friend of the Germans, Taylor has yet written 
an intelligent and incisive analysis which is well above the level of most of 
the indictments by professional and amateur Germanophobes which have 
appeared as the natural reaction to two bloody world wars. This book 
should prove interesting and useful to many students of German affairs. 
At the same time the reader should be aware that Taylor’s study, however 
sound it may be in many respects, clearly cannot be considered to be com- 
prehensive. The author has drawn his thesis in broad strokes, and in the 
process he has been guilty of omissions and dubious generalizations; fur- 
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thermore, certain significant factors which have influenced German history 
are not adequately stressed. Finally, the book could have been consider- 
ably improved by the addition of at least a minimum of document refer- 
ences and more adequate identification of quotations. 

ALEXANDER KIEFER 


Washington, D. C. 


The History of Liberty in Germany. By Rudolf Olden. Washington: 
Publie Affairs Press; 1946. Pp. 176. $2.75. The author of this little 
book, the late Rudolf Olden, who was a German Liberal of the best sort, 
here pleads a case for the ‘‘good Germans.’’ When the history of Liberal- 
ism began in Germany the ideas of liberty and national unity were in- 
separably linked. Autocratic Prussianism, because it protected that unity, 
has again and again been preserved, even admired and loved. ‘‘ When, 
however, the Germans once more have breathing space and the opportunity 
to reflect and to remember that they love liberty too, then they will do well 
to remove from their national life even the last traces of that old and 
tenacious foree.’’ A well-written pamphlet, with a lot of interesting facts. 
But the thesis has been treated in recent years in numerous other works 
and it is unfortunate that the author has failed to include a bibliography 
wherein parallel presentations of this case could have been noted. 

JosePH §. Roucek 
Hofstra College 
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